
1 David J. Euchner
7465 East Broadway, Suite 201

2 Tucson, AZ 85710
TEL (520) 326-3550 .::3 FAX {520) 326-0419 .,

David J. Euchner, SBN #021768
4 Attorney for Plaintiff

5
6 IN THE UNITED STATES DISTRICT COURT

7 FOR THE DISTRICT OF ARIZONA

8 )
9 TERRENCE BRESSI, ) Case No. CIV 04-264 TUC-JMR

)
1 0 Plaintiff, )) .

11 vs. ) PLAINTIFF'S SEPARATE STATEMENT
) OF FACTS SUPPORTING AMENDED

12 MICHAEL FORD, ERIC O'DELL, AND ) RESPONSE TO MOTION FOR
GEORGE TRA VIOLIA, AND RICHARD ) RECONSmERATION

13 SAUNDERS, )
)

14 Defendants. ) Assigned to Honorable John M. Roll
)

15

16 Plaintiff Terrence Bressi ("Bressi"), by and through his attorney, submits Plaintiff's

17 Statement of Facts ("PSOF") in support of Plaintiff's response to Defendants' motion for

.18 reconsideration.

19

20 1. Defendants have admitted in their responses to discovery requests that they have

21 destroyed evidence, "lost" evidence, or do not have evidence which they should possess in the nonnal

22 keeping of business records. Exhibjt 1, Defendants' response to Request for Production of

23 Documents and Things, #1, 2b, 2c.

24 2. Lieutenant Michael Ford has given infonnation that a report containing the statistics of

25 the roadblock and swnmary of the day's activities was generated and provided to the TOPD Chief of

26 Police and the tribe's Attorney General's office, but no report was given to Plaintiff through
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1 discovery. Lt. Ford attached an affidavit to discovery claiming that it has been lost. Exhibit 2,

2 Affidavit of Ford, ~~10-12. However, Lt. Ford and other tribal officials openly refused to provide

3 such documents at an evidentiary hearing prior to Bressi's criminal trial in the Ajo Justice Court on

4 December 9, 2003. Exhibit 3, Transcript of State v. Bressi, pi lines 18-25.

5 3. Defendants provided arrest reports for ten arrests at the December 20,2002 checkpoint

6 on SR-86, but only seven contained narratives. Exhibit 4; One of those narratives was of Bressi's

7 arrest; of the other six arrests, two were for driving with a suspended license, one was for illegal

8 immigrants driving a stolen car, and one was for possession of approximately 175 pounds of

9 marijuana. Exhibit 4.

10 4. Defendants gave no prior notice to the communitY that a roadblock would take place

11 ,on SR-86 on December 20, 2002. Exhibit 5, Deposition of Joseph Patterson, p126. Defendants gave

12 no opportunity was available for drivers to avoid the roadblock. Exhibit 6, Affidavit of Terrence

13 Bressi, ~4. Furthermore, drivers who make the unsafe U-turn to avoid the roadblock are pursued by

14 TOPD Officers. Exhibit 5, p156, 158.

15 5. TOPD denies having any documents related to the participation of the United States

16 Border Patrol or United States Customs Service at the December 20, 2002 roadblock. Exhibit 1,

17 response #2c.

18 6. pefendants explained the presence of federal agencies at the December 20, 2002

19 roadblock by stating that the federal agencies were contacted "If violations were discovered which

20 required other agencies to respond." Exhibit 7, Defendants' Responses to Plaintiffs Requests forI 21 AdmiSSi~n, #3-4. Lt. Ford. and Detective George Traviolia also state in their responses to Plaintiffs

22 Non-Umform Interrogatones (attached hereto as Exhibit 8) that they would call Border Patrol and/or

23 Customs if they discovered illegal inunigrants or narcotics in the course of operating the roadblock.

24 Exhibit 8, # 1.

25 7. The explanation provided in ~6 contradicts information provided in some of the arrest

26 narratives. When illegal immigrants were discovered, the arresting officer Richard Henry #109 "had
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1 the driver pull the vehicle to the south side of the roadway, where our investigation could continue

2 with Border Patrol." And when 175 pounds of marijuana were discovered in the trunk of a car,

3 Detective Nicholas Romero #106 says that "U.S. Customs was on scene and was briefed of the

4 incident." Exhibit 4.

5 8. Lt. Ford and TOPD Assistant Chief Joseph Delgado have both attested (in affidavits

6 dated March 11, 2005) that the operational plan for the December 20, 2002 roadblock on SR-86 has'

7 been lost or misplaced. Exhibit 2, "10-12; Exhibit 9, Affidavit of Joseph Delgado. This same report

8 was sought by Bressi's criminal defense attorney Marc Victor during the Justice Court proceedings, at

9 which time Tohono O'odham officials (including Lieutenant Ford) refused to produce the documents.

10 Exhibit 3.

11 9. Regarding Plaintiff's requests for recordings of calls between TOPD Dispatch and

12 TOPD officers operating the roadblock on December 20,2002, Defendants respond: "No recordings

13 of such calls have been retained. Defendants are advised that they were destroyed or taped over by

14 TOPD as a matter of course. Such tapes are normally not saved longer than 18 months to two years."

15 Exhibit 1, #2b.

16 10. The TOPD has "Arizona Traffic Ticket and Complaint" forms printed with

17 "TOHONO O'ODHAM POLICE DEPARTMENT" as the issuing agency. This is the only form

18 which the TOPD uses for traffic and misdemeanor citations, regardless of whether they are citing a

19 tribal member or non-tribal member. Exhibit 5, p 172.

20 11. All TOPD vehicles have State of Arizona license plates, whereas all other federal

21 vehicles have license plates issued by the federal government; nothing in state law requires the tribe

22 to use Arizona plates, though A.R.S. §28-251 1 allows the TOPD to register vehicles for no monetary

23 cost. Exhibit 10, ADOT Policy 12.2.17.

24 12. Joseph Patterson was employed by the Tohono O'odham Police Department from

25 1998 to 2001. He Was terminated in May 2001, allegedly for cause; Patterson sought and received a

26 favorable ruling from the tribal grievance committee who recommended his reinstatement, but then
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1 tribal chairman Edward Manuel refused to reinstate Patterson. Exhibit 5, pI43-144. Tohono

2 O'odham Nation documents related to grievance hearing of Joseph Patterson, attached hereto as

3 Exhibit 11.

4 13. TOPD never published notices of roadblocks or otherwise complied with Supreme

5 Court case law on the issue of roadblocks because the Nation does not have to abide by state law.

6 Exhibit 5, p126.

7 14. TOPD officers working the line at roadbloc~ were fully cognizant of their state law

8 enforcement authority and were constantly seeking opportunities to employ that authority. Exhibit 5,

9 pI31-133, pI64-165.

10 15. TOPD officers working at roadblocks were never shown a copy of the Ahill opinion or

11 even a copy of the operational plan for the day; on the other hand, the entire "briefing" consisted of

12 the officer in charge telling each officer where to stand during the roadblock. Exhibit 5, pI56-157,

13 171.

14 16. Upon arriving at the roadblock, Bressi called co-worker Andrew Tubbiolo from his

15 cell phone so that there could be a witness to the conversation. Exhibit 6 '3; Exhibit 12, Affidavit of

16 Andrew Tubbiolo, '2. After the arrest, Tubbiolo drove to the scene with Marcus Perry (his and

17 Bressi's supervisor) and witnessed the roadblock fIrst-band. Exhibit 12, '7-15).

18 17. Lt. Ford was interviewed by attorney Marc Victor on December 5, 2003, in preparation

19 for the criminal trial in Justice Court; an audio recording has already been provided to the Court with

20 prior pleadings and Mr. Victor has certified that this is a true copy of the recording he made of the

21 interview with Lt. Ford (certification attached as Exhibit 13). Bressi has also prepared a transcript of

22 the audio recordings (attached hereto as Exhibit 14). And Lt. ford has also provide4 answers to

23 Plaintiff's Requests for Admission (Exhibit 7) and Non-Uniform Interrogatories (Exhibit 8).

24 18. Lt. Ford was the officer who made the initial contact with Bressi, and as with all

25 drivers, the first thing he asked for was license, registration and proof of insurance. Ford also

26 acknowledged in his interview that he knows tribal members on sight because "Urn, we know
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1 because we work in close proximity to most of the people who come in and we have contact with

.2 them everyday." Exhibit 14, pll. Ford stated that it was procedure to call in every driver's license to

3 dispatch to check for outstanding warrants. Exhibit 14, p27).

4 19. When Lt. Ford asked Bressi for his license, Bressi responded that he had a right to

5 privacy. Lt. Ford's response was: "Mr. Bressi was told that the driver's license is not his own

6 personal property. It is the property of the state of Arizona and when I asked him to present it, he

7 should present his driver's license and identify himself. I also made note of the fact that he was

8 driving in a state, urn, vehicle with government plates on it. A vehicle marked for official use only.

9 We weren't sure either if he was authorized operate of the vehicle." Exhibit 14, p23.

10 20. Ford stated that he immediately makes a "visual notation" ofwhethei drivers are

11 wearing a seatbelt, because "It's ah, required, Arizona state law for non-tribal members to wear

12 seatbelts. It's not required for tribal members." Exhibit 14, p12; Exhibit 7, #2.

13 21. TOPD Lieutenant Kevin Shonk created a memorandum on May 4, 2000 that was

14 distributed to all TOPD personnel assigned to a checkpoint on SR-86 as well as to then-Captain

15 Richard Saunders (now Chief Saunders) and Chief Lawrence Seligman. Exhibit 15. In the third

16 paragraph, Lt. Shonk states that officers on-scene "will make contact with the Driver of the vehicle

17 and look for any obvious signs of any violation of Tribal, State or Federal laws." Exhibit 15.

18' 22. Upon approaching the roadblock~ Bressi became immediately suspicious of its

19 operation because of the active participation on the line of a U.S.. Customs agent as well as the heavy

20 presence of U.S. Border Patrol vehicles Exhibit 6, ~6- 7.

21 23. While Bressi was asking questions of Lt. Ford to determine the jurisdiction and the

22 purpose for the roadblock, U.S. Customs agent Bill Dreland approached and demanded that Bressi

23 comply with Lt. Ford's demands Exhibit 6, ~18. When Bressi informed Agent Dreland that he had no

24 jurisdiction over the subject matter, Lt. Ford said that it was a joint task force operation Exhibit 6,

25 ~19. Then, Bressi claims that Officer Eric O'Dell approached and used profanity toward Bressi

26
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1 (Exhibit 6, ~23), while Tubbiolo clearly heard through the telephone someone say "Don't give me

2 that 4th Amendment crap!" (Exhibit 12, ~5).
3 24. Tubbiolo and Perry arrived at the scene of the roadblock around 8:00 PM on

4 December 20, 2002. Exhibit 12, ~8. While waiting for the opportW1ity to speak with Bressi, Tubbiolo

5 noticed that U.S. Border Patrol agents were actively working the line in addition to the TOPD

6 officers, and a German Shepherd dog was sniffmg around all cars that stopped for the roadblock but

7 he could not see identification of the enforcement agency that was using the dog in such a manner.

8 Exhibit 12, ~11. The procedure that Tubbiolo witnessed involved the Border Patrol agents looking

9 into the rear windows of stopped vehicles with a flashlight, then saying something to the TOPD

10 officer who were communicating directly with the driver, and then the units -working together -

11 engaged in further enforcement action (such as opening all doors and the trunk of the vehicle, or

12 pulling it to the side of the road in the "impound area") where more thorough searches could be made.

13 Exhibit 12, ~11.

14 25. Regarding the purpose of the roadblock in their respective arrest narratives (Exhibit

15 4), Officer Henry and Det. Traviolia refer to it as a "Dill checkpoint", and Officer Manuel Rodriguez

16 calls it a "sobriety checkpoint". Detective Margarita Stoddard calls it a "road block", and Officer C.

17 Warren calls it a "Police Roadblock". But Det. Romero calls it "a checkpoint to locate intoxicated

18 drivers, stolen vehicles, undocumented alien smuggling and drug contraband." Exhibit 4.

19 26. The TOPD Operations Plan for a roadblock at Fed Rt. 41 near SR-86, scheduled for

20 October 3-5, 2003 (attached hereto as Exhibit 16), has a section called "other agencies involved," and

21 checked off as participating in this roadblock are Department of Public Safety, Pima County Sheriffs

22 Office, and U.S. Border Patrol. Exhibit 16. Other agencies not involved in this particular roadblock

23 but are eligible for multi-jurisdictional task forces, according to the form of the Operations Plan, are:

24 Casa Grande Police, Drug Enforcement Agency, Federal Bureau of Investigation, Maricopa County

25 Sheriff's Office, Pascua Yaqui Police, Pinal County Sheriffs Office, Tucson Police, U.S. Customs,

26 and U.S. Marshal's Service. Exhibit 16.
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1 27. Lt. Ford denies in Requests for Admission ever saying that the roadblock was operated

2 by a '1°int task force.,t Exhibit 7, #5. The Defendants also deny allowing Agent Dreland to approach

3 Bressi. Exhibit 7, #6. Defendants further deny that that Customs and Border Patrol agents played an

4 active role on the line. Exhibit 7, #4.

5
6 Respectfully submitted this ~ day of MaYt 2005. "i ,

7 /

BY: .

8 '

9 David J. Eu~r
Attorney for Plaintiff

10 ; ." '.: '. .,',' ~.;",; .'

Copy of the foregoing mailed
11 This ~ day of May, 2005, to:

12 Roger W. Frazier

13 GustRosenfeld,P.L.C.
1 South Church Avenue Suite 1900

14 Tucson, Arizona 85701-1627
Attorney for Defendants
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