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1 GUST ROSENFELD P .L.C.
One S. Church Ave., Suite 1900

2 Tucson, Arizona 85701-1627
(520) 628-7070 '-

3 RogerW.Frazier-12146

4

5 Attorneys for Defendants Ford, O'Dell, Traviolia and Saunders

6 IN THE UNITED STATES DISTRICT COURT

7 FOR THE DISTRICT OF ARIZONA

8 Terrence Bressi,

9 Plaintiff, No. CV -04-264- TUC-JMR

10 vs.

11 Michael Ford; Eric ODell; George Traviolia; REPLY TO PLAINTIFF'S RESPONSE
Richard Saunders, TO MOTION FOR

12 RECONSmERATION
Defendants.

13

14
Defendants Michael Ford, Eric ODell, George Traviolia, and Richard Saunders,

15
hereby reply to Plaintiff's Response to Motion for Reconsideration, and urge this Court to

16
dismiss all claims arising out of the roadblock, stop, questioning and detention of Plaintiff on

17
grounds that these were not state actions, to hold that the Court has no jurisdiction to decide the

18
propriety of the checkpoint because the Indian Civil Rights Act provides the only remedy, that

19
Defendants have sovereign immumty as to those events, and to dismiss all officers not

20
associated with the arrest and citation. This Reply incorporates by reference the evidentiary

21
materials identified in detail in the Factual Addendum attached hereto, and by following

22
Memorandum of Points and Authorities.

23
MEMORANDUM OF POINTS AND AUTHORITIES24 ~-

This Court can hear the evidence and decide facts for subject matter jurisdiction.
25

Plaintiff bears the burden of establishing subject matter jurisdiction. See Ashoff
26

v. City of Ukiah, 130 F.3d 409,410 (9th Cir. 1997). No presumption of truth attaches to
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1 Plaintiffs allegations, and this Court may hear evidence outside the complaint and resolve the

2 disputed facts regarding subject matter jurisdiction, because the facts of whether the

3 checkpoint, stop, questioning and detention were pursuant to tribal law and not state action are

4 separable from those of whether the defendants acted improperly or deprived plaintiff of any

5 right. Wolfe v. Strankman, 392 F.3d 358, 362 (9th Cir. 2004); Roberts v. Corrothers, 812 F.2d

6 1173, 1177 (9th Cir. 1987). Defendants do not waive their position that all their acts are subject

7 to sovereign immunity, but for purposes of this Reply recognize the Court's limitation regarding

8 the arrest and citation of Plaintiff and the issues granted for reconsideration.

9 SummarY of Are:ument

10 The common thread running through all of the case law finding state action is

11 that the actor's ability to exercise the purported power at issue was made possible only because

12 he is clothed with authority of state law. Defendants needed no such state authority here,

13 because they already had tribal authority, at least until they arrested Plaintiff and cited him for

14 state law violations. The authority for the roadblock, stop, questioning and detention derived

15 from the separate, non-state, sovereign tribal authority, and that is what distinguishes this case

16 and gives Defendants the same sovereign immunity as the tribe for their roles in those acts.

17 SummarY of Facts SuDDortine: Tribal Authoritv!o ~ondu_c! th_e- ~he~k~~in.t. S.toD.
uestionin and Detention of Plaintiff on State Hi hwa 86 within the Nation's

18 Boundaries.

19 The Tohono O'odham Nation's Constitution (1986) and its Ordinance No. 97-02 provide

20 for the removal or exclusion from the Nation of non-members for traffic violations if the safety

21 of other persons is at risk. The Nation's traffic code (Arizona's Title 66, 1954) requires

22 b .
0 edlence to traffic laws and police officers (§§ 66-152 et seq), licenses to be exhibited on

23
demand (§ 66-272), provides fines for lack of or improper registration (Ordinance 52), and

24
forbids drunk driving (Ordinance 51). (Addendum ~~ 1-4.) The right-of-way on which this

25

26
1 These facts are supported by the record and discussed in more detail in the Addendum.
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1 occurred was granted by the Nation to the State in 1944, but there is no evidence of intent to

2 exclude application of tribal traffic laws on the highway. (Addendum ~ 5.) By Opinion and

3 Order dated October 23, 1989 of the Judicial Court of the Tohono O'odham Nation, Tohono

4 O'odham Nation v. Ahill, et al., Case No. CRI2-1762-88, in effect on December 20,2002,

5
tribal police are authorized to conduct sobriety checkpoints on the reservation in the manner

6
approved therein. Chief Saunders has a copy of the Opinion in his office. (Addendum, ~ 6.)

7

The checkpoint in this case was conducted at the direction of the acting TOPD8

9 chief Saunders, who placed Defendant Michael Ford of the TOPD with the responsibility of

10 planning and conducting the operation. Lt. Ford authored a memorandum of assignments of

11 officers for the checkpoint (which has been located) and he also authored a briefing sheet,

12 describing the overall objectives, which were to check for sobriety, drivers' licenses and

13 registrations, and what equipment should be brought to the checkpoints (which has not been

14
located and is probably lost). These were approved by Ford's immediate supervisor before the

15
checkpoint was instituted. (Addendum, ~~ 7-11.) All drivers in both directions were required

16

17 to stop by virtue of stop signs placed on the highway and the required checks of drivers were

18 made except some which were waved through for safety purposes after traffic backed up, and

19 where the officers recognized the same drivers who had preceded through the checkpoint

20 shortly before. (Addendum ~ 12.) None of the roadway signs regarding the roadblock indicated

21 Arizona authority, and all the signs and cones used that day were provided by the Indian Health

22
Services to be used by TOPD to combat drunken driving accidents and injuries. (Addendum ~

23
16.) Detecting other crimes such as narcotics possession or transportation of undocumented

24
aliens was not a primary purpose of this checkpoint. However, such crimes often become

25
I

26 evident during such stops, just as they often do during routine stops for traffic violations due to
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1 a high level of this type of traffic in the area. (Addendum ~ 13.) There is no way to know

2 whether any particular driver arriving at a checkpoint like the one on December 20, 2002 is or

3 is not a tribal member until such time as they provide adequate identification. Tribal members

4 have Arizona drivers' licenses and Arizona vehicle registrations. All persons driving through

5
the Nation on State Highway 86 are required to have valid drivers' licenses and proper

6
registrations from Arizona or other states or countries. (Addendum ~ 14.) Neither the United

7

States Border Patrol nor U.S. Customs were involved in the planning or conducting of the
8

9 checkpoint; officers from those agencies were on the scene because the TOPD notified them

10 after corning across persons who were undocumented immigrants or finding narcotics or things

11 that fell within their jurisdiction. Any assistance those officers may have given while at the

12 scene was strictly voluntary on their part. (Addendum ~ 15.)

13 Because of their AZ-POST certification, Lt. Ford and the other tribal officers at

14 the scene had the authority to enforce state law and cite non-member state-law violators into

15 state court. (Addendum ~ 17.) Regardless of AZ-POST certification, tribal law permits the

16 TOPD officers to look for what would be violations of tribal, state or federal law. Officers

17 would often not know that there are state law violations until the identity of the person is

18 ..
fi ddetermIned. Because the TOPD officers are also certl e under AZ-POST, they have the

19. 1 .1 h .authonty to enforce state aw, but unti suc tIme as they need that authority from the state to
20 act above and beyond authority which the tribe has granted, they act pursuant to tribal

21
authority. This was the case with the checkpoint on December 20,2002. (Addendum ~ 18.)

22
PlaintiffBressi did not provide his identification until after he was arrested. hI fact, he became

23
mute, had to be forcibly removed from his vehicle, and his wallet was taken from his clothing

24
by police officers who then checked his identification. (Addendum ~ 19.) Both Officers Ford

25
and Traviolia explained to Mr. Bressi that although he did not appear intoxicated, he had to

26
show his license and registration for the checkpoint and that thereafter he could be on his way.
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1 He refused to do so for Officer Ford, and that is when Officer Travio1ia came and took over

2 attempting to help. Likewise, it was after Officer Traviolia was dealing with Mr. Bressi that

3 Officer O'Dell came over and by then, Officer Traviolia was ordering Mr. Bressi out of the car

4 and Officer O'Dell then assisted. (Addendum ~ 20.)

5 It has long been established that a state highway right-of-way through an Indian

6 reservation remains part of the reservation and within the territorial jurisdiction of the tribal

7 police, and that tribal police may patrol for tribal, state and federal violations, and detain

8 persons to hand over to the appropriate authority. Strate v. A-l Contractors, 520 U.S. 438, 456,

9 N.11, 117 S.Ct. 1404, 1414, N.11 (1997); Ortiz-Barraza v. U:S., 512 F.2d 1176 (9th Cir. 1975);

10 State v. Schmuck, 121 Wash.2d 373,850 P.2d 1332 (1993).

11 ARGUMENTS
.'

12 Acting "under the color of state law" traditionally requires that a defendant in a

13 § 1983 action have exercised power possessed by virtue of state law and made possible only

14 because he is clothed with the authority of state law. National Collegiate Athletic Association

15 v. Tarkanian, 488 U.S. 179, 191, 109 S.Ct. 454, 462, 102 L.Ed.2d 469 (1988); McDade v. West,

16 223 F.3d 1135, 1140-41 (9th Cir. 2000). Where the power is possessed by virtue of tribal law,

17 and made possible because of the authority under tribal law, it is not power exercised by virtue

18 of state law and made possible only by being clothed with authority of state law.

19 In every case discussed herein in which courts found state action, whether

20 through j oint action or symbiotic relationship or otherwise, no separate authority of a nOli-state

21 sovereign was involved. Whether a relationship falls within § 1983 state action "can be

22 determined only in the framework of the peculiar facts or circumstances present." Burton v.

23 Wilmington Parking Authority, 365 U.S. 715, 725-26,81 S.Ct. 856,862,6 L.Ed.2d 45 (1961).

24 For all of the acts done prior to the citation and arrest, the Defendants, as tribal officers only,

25 would have been able to engage in these acts without AZ-POST certification, wholly under

26 tribal authority. They were neither employed by the state nor under its control or supervision.
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1 Conducting a checkpoint, according to the tribal court in Ahill, was done under the sovereignty

2 of the tribe to protect the welfare and safety of persons on the reservation.

3
Soecific Facts of this Case Fall Outside of Evans

4
Two material features distinguish this case from the facts in Evans v. McKay,

5
869 F .2d 1341 (9th Cir. 1989). First, the Evans court did not judge the police officers in light of

6
two separate events allowed by different authority, as Defendants have asked the court to do in

7
this case. Questions about the propriety of the tribal order were barred as against the tribe, and

8
claims as to the propriety of that order were not directed at the police officers or whether their

9
actions in just seizing the assets and going no further than the order would have been under

10
tribal as opposed to state law. This may be in part because the court determined they were City

11
agents all along, but also because the plaintiffs did not all~ge claims against the officers for the

12
mere seizure. All of the plaintiff's claims against the police officers in Evans appear to have

13
arisen out of the detention and arrests, neither of which were within the tribal orders. 869 F.2d

14
at 1348, N.8. Yet in this case, Mr. Bressi urges that the initial stop, questioning and detention

15
were illegal and support § 1983 claims. But if the checkpoint, stop, questioning and detention

16
of Plaintiff were done under tribal authority, sovereign immunity applies, and also, the Indian

17
Civil Rights Act governs, requiring dismissal of those claims.

18
Second, the "peculiar" law enforcement situation in Evans is distinguishable

19
from this case. Evans clearly states that the tribal court directed the police officers of the City

20
of Browning to execute its order to seize goods, which apparently were within the City of

21
Browning, and that it was the police officers of the City of Browning who executed it. 869

22
F.2d at 1343-44, and 1347-48, N.8. Although Browning was entirely within the exterior

23
boundaries of the reservation, the municipality obviously did not share the tribe's immunity.

24
See id., at 1349. Thus, the Evans police officers were not merely empowered to enforce City

25
law, they were actual agents of the municipality from the start. The case does not indicate what

26
authority they displayed when they went to make their seizures. Being BIA officers charged
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I with enforcing tribal law could not eliminate the Evans officers' City of Browning agency. In

2 the instant case, Defendants were not cross-deputized as county sheriffs (see Saunders'

3 Declaration at ~ 5), and were not agents of any state entity, like the police officers in the City

4 of Browning were. Their empowerment under AZ-POST to enforce state law did not mean that

5 all of their actions were under the color of state law. The officers had separate tribal authority

6 to do everything they did up until the point of actual arrest and citation, and were not using

7 powers of state law and made possible only by being clothed with the authority of state law.

8 The Evans analysis should only be applied to the actions taken under the Browning ordinance

9 by Browning officers, and should not be extended and broadened to hold that tribal officers

10 certified under AZ-POST replaced existing tribal authority with state law.

11 To construe Evans to apply to the facts of this case would be to say that because

12 of the AZ-POST certification, either everything the TOPD officers do is state action, or

13 everything they do that might end up involving a non-member will end up being state action

14 from the start, even if tribal law fully authorized their conduct absent any state law. This would

15 be more than is intended by the AZ-POST certification statute A.R.S. § 13-3874. See Nelson v.

16 State, 208 Ariz. 5,9,90 P .3d 206,210 (App. 2004) which in ~ 14, clearly indicates that statute

17 is not intended to interfere with tribal sovereignty. To interpret the A.R.S. § 13-3874

18 certification to hold that all acts with non-members by tribal officers on the reservation before

19 the officers determine that the violator is a non-member, and before taking any other action

20 under state law, is a direct deprivation of Indian self-determination exception stated in Montana

21 v. United States, 450 U.S. 544, 566, 101 S.Ct. 1245, 125867 L.Ed.2d 493 (1981). For the state

22 to give its certification to tribal officers only by virtue of their being tribal officers, and then to

23 translate action on the reservation under existing tribal authority into state action merely

24 because of the certification would violate the above principles.

25
Detention and Ouestioninl! of Mr. Bressi.

26
To find state action under the symbiotic relationship test, the government must

RWF:tcc 214290.1 -7-

:



--
I so far insinuate itself into the position of interdependence with a private entity that it must be

2 recognized as a joint participant in the challenged activity. Brunette v. Humane Society of

3 Ventura County, 294 F.3d 1205, 1213 (9d1 Cir. 2002), citing Burton v. Wilmington Parking

4 Authority, 365 U.S. 715,725,81 S.Ct. 856, 862, 6 L.Ed.2d 45 (1961). The Burton case

5 involved a mutually financial interdependence, where the state parking authority derived

6 needed capital by leasing to the restaurant guilty of racial discrimination, while the restaurant

7 benefited from the parking authorities' tax breaks. The financiatbenefit to the government in

8 Burton was an important factor in finding a symbiotic relationship, as was the intense

9 governmental plenary control over the contractor providing support to the U.S. Sinai Field

10 Mission in Dobyns v. E-Systems, Inc., 667 F.2d 1219 (5d1 Cir. 1982).

11 The cases finding a symbiotic relationship do not involve authority that the actor

12 could exercise under a separate, non-state, sovereign. There is no evidence here that either the

13 state or the tribal police derived any significant or mutual financial benefit from the other for

14 success, or exercised plenary control over the other party. The AZ-POST certification and

15 statute permitting it did not intend in any way for the state to control the tribal officers or

16 change tribal authority that the tribal officers otherwise would have absent the certification. As

17 the Court cautioned in Burton, while a multitude of relationships might appear to fall within the

18 Amendment's embrace, differences in circumstances beget differences in law, limiting the

19 actual holdings to the facts of the case.

20 No State Action Derives From the" Joint Action Test" for the Checkpoint. StoP.
Ouestionine: and Detention of Plaintiff.

21
The joint action test requires that a private party be a "willful participant" with

22
the state or its agents in an activity which deprives others of constitutional rights. The private

23
party is liable under this theory, however, only if its particular actions are "inextricably

24
intertwined" with those of the government. A conspiracy between a state and a private party to

25
violate another's constitutional rights may also satisfy the joint action test. Brunette, 294 F .2d

26
at 1211. The question here of course is whether the TOPD officers' acts can fall within the
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1 joint action test only by analogy to private acts under the test because they were done with

2 sovereign, tribal governmental authority.

3 fu the media cases discussed in Brunette, CNN's agreement and actions with the

4 government to enter a private ranch and home with the government on the government's search

5 warrant and film the event was joint action, to be distinguished from no joint action where the

6 media enters at the invitation of the police, but without use of state authority to enter. The

7 distinguishing factor is whether state action is needed or exhibited to take the action. State

8 authority was neither needed nor exhibited by the TOPD officers for the acts in question.

9 Where an employer not only cooperated with police, but actively encouraged

10 police to arrest strikers and keep them off the streets and to violate their rights, there was joint

11 action. United States Workers of America v. Phelps Dodge Corporation, 865 F .2d 1539 (9th

12 Cir. 1989). Phelps Dodge (the employer) had to seek state help, because it did not have

13 separate sovereign authority to do those things. This is in contrast to the separate, tribal,

14 sovereign, non-state authority in this case to order and conduct the checkpoint.

15
Bressi cannot show that the officers were not acting with tribal authority and

16
therefore with state authority before they saw his identification and cited him for state law

17
violations. Even when they arrested him, they didn't yet know his identity. Only when it can

18
be shown the officers were acting with state authority does it become relevant to this inquiry.

19 .
Collins v. Womancare, 878 F.2d 1145, 1153 (9th Cir. 1989). fu this case, the TOPD officers

20
did not need the state relationship to make its decisions or act under them in conducting the

21
roadblock and other actions before learning or confirming that Bressi was a non-fudian.

22
fudeed, where officers of other agencies were needed to carryon where federal offenses

23
occurred, those officers were called in, and that was not an impediment to carrying out the

24
checkpoint. Thus, having state authority to act further if a state violation was found to have

25
occurred cannot be deemed to be the deciding factor on whether to conduct the initial activities

26
in question that were authorized under tribal law .
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1 Other cases show that some entities can be deemed government entities for some

2 purposes, and not governmental entities for others. George v. Pacific-CSE Work Furlough, 91

3 F.3d 1227 (9th Cir. 1996); Gorenc v. Salt River Project, 869 F.2d 503 (9th Cir. 1989): J

4 "[1 ]iability attaches only to those wrongdoers who c~ a badge of authority of a State and

5 represent it in some capacity, whether they act in accordance with their authority or misuse it."

6 Tribal officers who already had tribal authority to act and did not represent themselves as

7 employing state law when doing those acts should not be deemed state actors.

8 The clear message of these cases is that statements and conclusions in one case

9 must not be indiscriminately slapped onto other situations in a blanket-like fashion. Rather, the

10 specific facts and circumstances in a particular case warrant their own analysis and result. Only

11 in this case do we have the specific facts that the officers have authority from a separate

12 sovereign and therefore, the officers did not need to invoke state authority for their acts.

13
Various matters raised bv Plaintiff.

14
Defendants object to the Bivens issues here; the Second Amended Complaint is

15
not deemed filed, and the Bivens issues were not part of the motion to which this is a reply, and

16
the issues are complex. Without waiving these objections or the right to file a motion on the

17
Bivens claims, Defendants state that the U.S. Attorney's certification covered only the

18
malicious prosecution claim under the Federal Tort Claims Act, based on 25 U.S.C. § 450f, and

19
public laws for self determination contracts. 28 U .S.C. § 2679(b )(2) specifically excludes the

20
Bivens claims, and there is no other basis to say they are federal employees for all purposes.

21
The G-series Arizona license plates on vehicles owned by Indian tribal

22
governments are required pursuant to A.R.S. § 28-2511, and Arizona Motor Vehicle

23

24 Department Policy 12.2.17. (Addemdum, ~ 21.) This does not support finding state action.

Defendants have not destroyed evidence or withheld discovery. The tapes and
25

reports requested by Plaintiff would come from the TOPD which Specificall y is not a26 -
defendant. Defendants have provided about half of what appear to be 13 reports for the
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1 checkpoint in question, which were received from TOPD on the day they were due, and have

2 inquired with TOPD regarding the rest. Meanwhile, the propriety of the roadblocks is not the

3 present issue.

4 There is no evidence that the TOPD refused to provide documents in the justice

5 court case, but instead that the county attorney's request for a continuance when the documents

6 had not been produced was denied. See Defendants' Answer, ~ 12.

7 The TOPD traffic citation form isn't dispositive on the tribal authority issue prior

8 to Bressi's arrest. Bressi was cited for violation of state law into a state court.

9 Numerous other facts are disputed based on the sworn affidavits and discovery

10 responses submitted by the parties, and warrant the evidentiary hearing before this court.

11 Conclusion

12 Although each defendant's involvement in this matter varies, any and all of their

13 actions related to setting up the checkpoint to check all drivers' sobriety, licenses and

14 registrations, and the stop, questioning and detaining of Plaintiff when he refused to comply,

15 were under tribal authority despite the AZ-POST certification. In carrying out those actions,

16 the defendants were not state actors, because they neither exhibited state authority, and more

17 important, they did not need to invoke state authority to accomplish those actions because they

18 had tribal authority. Thus, the propriety of the roadblock falls under the Indian Civil Rights

19 Act, and should be dismissed by this court, and the defendants dismissed on lack of subject

20 matter jurisdiction for sovereign immunity, including Detective Traviolia on all grounds prior

21 to the arrest and citation. J-

22 RESPECTFULLY SUBMmED thiS~day of March, 2005.

23

24
By

25

26
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1 COpy .9fthe foregoing delivered
this zg"aay of March, 2005, to:

2
David J. Euchner, Esq.

3 7465 E. Broadway, Suite 201
Tucson, AZ 85710

4 Attorney for Plaintiff

5 /) If)./

~ By: '--:f$i)1flMl~tf~~~~ =

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 Factual Addendum to Reply to Plaintiffs Repsonse to Motion for Reconsideration

2 The following facts are taken from Defendants' Submittance [sic-Submission] of
Supplemental Evidence from Motion for Reconsideration on Motion to Dismiss ("SSE")

3 and other papers on rile in this case as identified.

4
1. The Tohono O'odham Nation ("Nation") adopted a constitution in 1986 and

5
vested the Tohono O'odham Council with all legislative powers vested in the Nation, including

6
powers to provide for the maintenance of law and order in the administration of justice, to

7
establish law enforcement agencies, to enact criminal and civil laws governing the conduct of8 .

any person within the Tohono O'odham Nation consistent with federal law and to provide for
9

the removal or exclusion from the Nation of non-members whose presence may be injurious to
10

the peace, health or welfare of the Nation. (See certified copy SSE at Tab 1.)1
11

2. Ordinance No. 97-02 of the Nation regarding grounds for removal and
12

exclusion in force and effect on December 20,2002, the day of the checkpoint involving Mr.
13

Bressi, authorizes police officers to remove non-members for traffic violations if the safety of
14

-other persons is at risk. (See certified copy SSE Tab 1.) 2

15

16
17 1 The specific language of the constitution supporting this is:

18 Article VI, Section 1: The Tohono O'odham Council shall have all of the legislative powers
vested in the Tohono O'odham Nation and shall, in accordance with established customs of the

19 Tohono O'odham Nation and subject to the express limitations contained in this constitution and
the laws of the United States, have the power:

20
...(c) To exercise the inherent powers of the Tohono O'odham Nation by providing laws,

21 ordinances or resolutions:

22 (6) to provide for the maintenance of law and order in the administration ofjusticej to
establish law enforcement agenciesj to enact criminal and civil laws governing the conduct of

23 any person within the Tohono O'odham Nation consistent with federallawj

24 (7) to provide for removal or exclusion from the Tohono O'odham Nation of non-members
whose presence may be injurious to the peace, health or welfare of the Tohono O'odhamj ...

25
26 2 The language pertaining to removal from Ordinance No. 97-02 is as follows:

Section 1.1 Persons Subject to Removal and Exclusion.

RWF:tcc 214597.1 -1-
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1 3. The Nation previously adopted Arizona's Title 66 Traffic Code (1954), and

2 made several amendments relevant here, ordinances 51 and 52, and §§ 66-152-152(b) which

3 require obedience to traffic laws and police officers. (See certified copies, SSE Tab 1, of

4 Ordinances 52 relating to speed and§ 66-152-152(b)). That Act also contains § 66-272 which

5 requires licenses to be exhibited on demand. (Id.) Ordinance 52, stating a policy to provide

6 better traffic safety, governs speed on highways within the boundaries of the Nation, and

7 contains references to traffic violation fines related to lack of or wrongful registrations. (ld.)

8 4. The Nation's tribal traffic code in effect on December 20, 2002 states that it

9 is illegal to drive under the influence of intoxicating liquor within the boundaries of the

10 reservation. (See certified copy of Ordinance 51, SSE Tab. 1.)

11 5. The incident in this case happened at approximately mile post 143 on state

12 highway 86 on a state right-of-way granted by the Nation to the state in 1944. Neither the

13 documentation granting or related to the right of way seek to exclude application of tribal

14 traffic laws on the highway. (Certified copy of documents relating to route 86 right of way ,

15

16 A. Any non-member of the Tohono O'odham Nation may be removed and excluded from all or
any part of the lands within the exterior boundaries of the T ohono O'odham Nation. ...

17
B. Removal and exclusion may not be invoked to exclude non-members from:.. .(3). Access to

18 state highways within the exterior boundaries of the Tohono O'odham Nation unless it is
detennined that in addition to a violation of Sections 1.2(A) and 1.3(A) such non-member poses

19 a clear and continuing danger to the safety of persons or property on such highway which
outweighs the interests of the non-member in using the highway.

20
Section 1.3 Grounds for Removal and Exclusion Section A. Any non-member of the Tohono

21 O'OdhamNation maybe removed and excluded pursuant to Section 1.I(A) ifhe or she engages
in any of the following conduct:

22
A.l. commits an act which is prohibited by Federal, State or Tribal Law, including a violation of

23 State or Tribal traffic regulations; ...

24 1.7(E). Nothing in this Chapter shall prevent a duly authorized police officer from stopping and
detaining, without prior legal process from the Tohono O'Odham Judicial Court, any non-

25 member within the exterior boundaries of the Tohono O'Odham Nation when the officer has
reasonable cause to believe that the non-member is committing or has committed any offense in

26 violation of the Tohono O'Odham, State or federal law, including a traffic offense.
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1 SSE at Tab 2.)

2 6. By opinion and order dated October 23, 1989 of the Judicial Court of the

3 Tohono O'odham Nation, Tohono O'odham Nation v. Ahill, et al., Case No. CR12-1762-88, and

4 other consolidated cases, which is an opinion in effect on December 20, 2002, authorizes the

5 tribal police to conduct sobriety checkpoints within the Nation, under tribal authority. (SSE,

6 Tab 3.) Chief Richard Saunders maintains a copy of this opinion in his office. (SSE, Saunders

7 Affidavit, Tab 7 at ~ 7.) The purpose of the roadblocks involved in that case was to detect

8 drunk drivers. (Id. at p. 1.) With regard to the facts, the court noted:

9 "The police officers are all commissioned by the Tohono O'odham
Nation, the State of Arizona, and Bureau of Indian Mfairs and charged

10 to enforce all tribal, state and applicable federal laws."

11 The decision states, with regard to the events of that time:

12 "The police department procedures regarding roadblocks consist solely
of patrol of commanders or sergeants deciding when and where to set up

13 roadblocks. There are no written directives or command orders from
high level supervisory officials. Once a decision is made to set up a

14 roadblock, no advance notice is given to the public. Site location is
prepared by using traffic cones, stop signs or flares depending upon the

15 volume of traffic and time of day. All vehicles are stopped and
requested to produce their driver's license and vehicle registration

16 documents. Officers present visually inspect the driver's demeanor and
the interior and exterior of the vehicle. Drivers with visual indications of

17 alcohol impairment or influence are cited by the officers. Drivers with
no problems are then directed to pass through the roadblock. Oncoming

18 vehicles that attempt to avoid a roadblock are pursued by officers and
upon being stopped are questioned as to the reason for avoiding the

19 roadblock. If an officer develops particularized suspicion after talking.
with the driver a more thorough search of the vehicle may be conducted

20 including closed areas."

21
Id. at p.2. The decision goes on to discuss the cases of Delaware v. ProuseJ. 440 U.S. 648

22
(1979), and United States v. Martinez-Fuerte/Sifuentes, 428 U.S. 543 (1976), and the Arizona

23
Supreme Court case of State v. Superior Court, 691 P .2d 1073 (1984). The court then

24
discussed a question similar to that raised by Mr. Bressi, which is whether the roadblocks were

25
only subterfuge to actually find other crimes rather than detect drunk driving. (Id. at p.3-4). The

26
court then goes on to discuss the Nation's interest in enacting laws, through its sovereignty, to
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1 protect the public welfare, health, peace and morals of the Nation, and discussed the problems

2 with alcohol in the Nation as recognized by the Nation's legislature. (Id. at 4-7.) The case

3 notes that the police statistics at that time showed that 263 drivers were arrested during the

4 same period when roadblocks were conducted, and though it was not clear whether they were

5 arrested at the roadblocks or otherwise, the court noted that while there was no extensive

6 statistical demonstration that the use of roadblocks resulted in drunk driving arrests, the court

7 had no doubt that the prospect of facing roadblocks did deter potential drunk drivers. (Id. at

8 p. 7). Then, after examining the reasonableness of minimal intrusions based on minimum

9 discretion of the officers, the court stated:

10
"If the decision to set up a roadblock was made by supervisory level personnel

11 with adequate guidance to the field officers to leave them little or no discretion
in the method of operation and selection of vehicles, there is no concern for

12 abusive or harassing stops of selected drivers. In this case, patrol commanders
or sergeants were responsible for making overall decisions when and where to

13 locate roadblocks. Vehicles were stopped in a preestablished systematic fashion
at locations clearly marked by the use of orange traffic cones, stop signs or

14 flares depending on the time of day. The Court is confident that probably a
majority of the traffic coming onto the roadblock had no involvement with the

15 unlawful transporting of contraband liquor to feel anxious or frightened at the
prospect of being subjected to a stop. * * * This supports the Courts' conclusion

16 that the subjective intrusion was appreciably less than the defendants would
have this Court to believe.

17
The discretion of the officers conducting the roadblocks was not unconstrained

18 but limited to asking a couple of questions to request a driver's license,
registration or proof of insurance. The Court finds this intrusion consisting of

19 the stop, the questioning and the visual inspection to be objective and minimal."

20 Id. at p. 8. The court upheld the lawfulness of the roadblocks, at least at that programmatic

21 level, and under the facts of that case. Finally, the court stated:

22 "As a final point, it seems appropriate for this Court to recommend to the
Tohono O'odham police department to establish written general guidelines for

23 police officers conducting roadblocks. The guidelines should address the
staffing and safety needs for the roadblocks. The magnitude of the roadblocks

24 must be a decision made by supervisory level officials to dispel any argument
that officers on the scene have an unconstrained amount of discretion.

25 Logistical factors such as location, duration, use ofwaming signs, or flares
should all be outlined in the general guidelines. The police department need not

26 give advance notice of the roadblocks. ..."
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1
ld. at 9.

2
7. The checkpoint in this case was conducted at the direction of Richard

3
Saunders, the then Acting Chief of Police of the TOPD, and Chief Saunders placed defendant

4
Michael Ford of the TOPD with the responsibility of planning and conducting the operation.

5
(SSE, Tab 7, Affidavit of Richard Saunders, ~~ 3 and 3-5; SSE at Tab 8, Affidavit of Joseph

6
Delgado, ~ 3.)

7
8. The checkpoint was to check for sobriety, drivers' licenses and registrations.

8
(SSE Tab 4, ~~ 3-6; see also transcribed statement of Ford's interview with Marc Victor

9
submitted as Exhibit 1 to Defendants' Reply to Plaintiffs Response to Joint Motion to Dismiss

10
(Amended) filed June 25, 2004, Affidavit of George Traviolia, SSE Tab 5, ~ 4-5.)

11
9. Lt. Ford authored a memorandum or assignments of officers for the

12
checkpoint at issue and one other checkpoint conducted on the same day. He also authored a

13
briefing sheet, describing the overall objectives, which were to check for sobriety, drivers'

14
licenses and registrations, and what equipment should be brought to the checkpoints. (SSE

15
Exhibit 4, ~ 5-6, 5-7). These had been approved by his immediate supervisor, Acting Assistant

16
Chief Joseph Delgado, before the checkpoint was instituted. After the checkpoint, Lt. Ford

17
believes he turned in the briefing memorandum with other reports, but neither he nor Assistant

18
Chief Delgado nor anyone else can locate them now. (SSE Tab 4 ~~ 8-12, and SSE Tab 8, ~

19
4-9.) The assignment sheet has been located and is included in Lt. Ford's Affidavit, (SSE at

20
Tab 4, ~ 5 at Exhibit 2 thereto.)

21
10. Lt. Ford's knowledge of correct procedures and requirements to conduct

22
adequate checkpoints was obtained from in-house briefings and on-the-job-training within the

23
TOPD and various prior and similar tribal checkpoints, and a general study of constitutional

24
law, including suspicionless contacts.

25
11. Lt. Ford did not refer to any state or federal law as authority for this

26
checkpoint. (SSE at Tab 4, ~ 13).
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1 12. All drivers in both directions on highway 86 or at the checkpoint in question

2 were required to stop by virtue of stop signs placed on the roadway. All cars stopped and the

3 required checks of drivers were made except some that were waved through after traffic backed

4 up for safety purposes where the officers recognized the same drivers who had preceded

5 through the checkpoint shortly before. (Affidavit of George Traviolia, SSE Tab 5, ~ 6. See also

6 verified statement of Lt. Ford at p. 2 of Responses to Plaintiffs Non-Uniform Interrogatories to

7 Defendants, submitted as Exhibit 3 to Plaintiffs Response to Motion for Reconsideration.)

8 13. Detecting other crimes such as narcotics possession or transportation of

9 undocumented aliens was not a primary purpose of this checkpoint. However, such crimes

10 often become evident during such stops, just as they often do during routine stops for traffic

11 violations due to a high level of this type of traffic in the area. (Affidavit of Ford, SSE at Tab 4,

12 ~ 7, Affidavit ofTraviolia at~ 5.)

13 14. There is no way to know whether any particular driver arriving at a

14 checkpoint like the one on December 20, 2002 is or is not a tribal member until such time as

15 they provide adequate identification. (Affidavit ofFord, ~ 14.) Tribal members have Arizona

16 drivers' licensees and Arizona vehicle registrations. All persons driving through the Nation on

17 state highway 86 are required to have valid drivers' licenses and proper registrations from

18 Arizona, or other states or countries. (Ford at ~ 15.)

19 15. Neither the United States Border Patrol nor U.S. Customs were involved in

20 the planning or conducting of the checkpoint; officers from those agencies were on the scene

21 because the TOPD notified them after coming across persons who were undocumented

22 immigrants or finding narcotics or things that fell within their jurisdiction. Any assistance

23 those officers may have given while at the scene was strictly voluntary on their part. (Ford's

24 Affidavit ~ 17, see also ~ 3 in attached declaration of Michael Ford, Traviolia Affidavit ~ 5,

25 Delgado Affidavit ~ 1O, Richard Saunders Affidavit ~ 3, and attached declaration of Richard

26 Saunders thereto, at ~ 8.)
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1 16. None of the roadway signs regarding the roadblock indicated Arizona

2 authority, and all the signs and cones used that day were provided by the Indian Health

3 Services to be used by TOPD to combat drunken driving accidents and injuries. (Ford Affidavit

4 at~18.)

5 17. Because of their AZ-POST certification, Lt. Ford and the other tribal officers

6 at the scene had the authority to enforce state law and cite non-member state-law violators into

7 state court. (Ford Affidavit ~ 16; see also declaration of Michael Ford attached thereto, ~~ 2

8 and 5, Traviolia Affidavit ~~ 3, 12, Affidavit of Richard Saunders, ~ 6, and declaration

9 attached thereto ~~ 4, 6 and 7.)

10 18. Regardless of AZ-POST certification, tribal law permits the TOPD officers

11 to look for what would be violations of tribal, state or federal law. Officers would often not

12 know that there are state law violations until the identity of the person is determined. Because

13 the TOPD officers are also certified under AZ-POST, they have the authority to enforce state

14 law, until such time as they need that authority from the state to act above and beyond authority

15 which the tribe has granted, they act pursuant to tribal authority. This was the case with the

16 checkpoint on December 20, 2002. (Ford Affidavit ~ 16, Saunders Affidavit ~ 6 and 7, O'Dell

17 at ~ 11.)

18 19. Plaintiff, Mr. Bressi, did not provide his identification until after he was

19 arrested. In fact, he became mute, and had to be forcibly removed from his vehicle, and his

20 wallet was taken from his clothing by police officers who then checked his identification. (See

21 Traviolia'sDeposition ~~ 7-12; OVellAffidavit~~2-8, see also Verified Response to Non-

22 Uniform Interrogatories at pp. 1-3.)

23 20. Both Officers Ford and Traviolia explained to Mr. Bressi that although he

24 did not appear intoxicated, he also had to show his license and registration for the checkpoint

25 and that thereafter he could be on his way. He refused to do so for Officer Ford, and that is

26 when Officer Traviolia came and took over attempting to help. Likewise, it was after Officer
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1 Traviolia was dealing with Mr. Bressi that Officer ODell came over and by then, Officer

2 Traviolia was ordering Mr. Bressi out of the car and Officer ODell than assisted. (Affidavits of

3 Traviolia, ~~ 7-12, and O'Dell at ~~ 6-9; verified narratives of Officers Ford, Traviolia and

4 O'Dell in Response to Plaintiffs Non-Uniform Interrogatories to Defendants, pp. 1-7, attached

5 as Exhibit 3 to Plaintiffs Response to Motion for Reconsideration.)

6 21. Vehicles owned by Indian tribal governments are still required to be

7 licensed. See A.R.S. § 28-2511 and pursuant to Arizona's Motor Vehicle Division Policy

8 12.2.17 (copy attached hereto), license plates issued to a number of entities including tribal

9 governments, under Section 28-2511 and is to be on "The standard scenic background with teal

10 characters. The current plate fonnat under this policy has a 'G' followed by four or five

11 alphanumeric characters.

12

13 RESPECTFULLY SUBMmED this~~ay of March, 2005.

14 GUST ROSENFELD P .L.C.

15

16 By

17

18 coPy rol the foregoing delivered
thisaaay of March, 2005, to:

19
David J. Euchner, Esq.

20 7465 E. Broadway, Suite 201
Tucson, AZ 85710

21 Attorney for Plaintiff

22

23
By

24

25

26
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olicy 12.2.17 Printable Version

GOVERNMENT LICENSE PLATE 'iIlrpose

) establish guidelines for the issuance of a Government license plate.

)licy

The Division is authorized to issue a Government plate upon receiving the required:
.Title and Registration Application, fonD #48-0509 (three-part) or #96-0236 (one-part)
.Proof that the vehicle is being titled in the name of a government agency

The Division issues the Government plate to any vehicle that is owned by:
.A foreign government
.A Consul or any other official representative of a foreign government
.The United States
.A state
.A political subdivision of a state
.A Tribal government
.A provider of an ambulance, firefighting or rescue service that is used solely for the purpose of providing

emergency servIces
.A non-profit organization that presents a fOnD approved by the Director of the Division of Emergency

Management

The Motor Vehicle Division Headquarters issues a Government plate to the Governor, the Department of Public
Safety and state agencies.

The Motor Vehicle Division Customer Service Offices issues a Government plate to the county, tribal, non-
profit organizations and municipal agencies.

The Motor Vehicle Division Office of Special Investigation issues Government plates to rehabilitation
programs, social programs, felony investigation or other activities that are of a confidential nature.

The Government plate may be issued to any type of vehicle.
.The plate is assigned to a specific vehicle
.The plate is a permanent plate and does not require a validating tab

The Government plate has the standard scenic background with teal characters.
.One plate is issued
.The current plate format has a "G" followed by four or five alphanumeric characters
.Government plates issued prior to January 1992 display a fonnat unique to the type of agency to which they

were issued
.The following plate formats were previously issued to the following government agencies and are still valid:

.The Governor of Arizona, "STATE OFFICIAL 1"

.County, "PS" followed by four characters

.County motorcycle, four characters followed by "PS"

.Department of Public Safety, "AZ" followed by four characters

~:.".c'"~



.Department of Transportation, "ST" followed by four characters
.Previously issued plates (which are still valid) display "RD" followed by four characters

.Local government agency, "LG" followed by four characters

.Local government motorcycle, four characters followed by "LG"

.School district, "ED" followed by four characters.

.School district motorcycle, four characters followed by "ED"

.State of Arizona, "SA" followed by four characters

.State of Arizona motorcycle, four characters followed by "SA"l. 

Upon receiving the required documentation, a Government plate may be assigned to another vehicle that is titled
in the name of the same department, agency or political subdivision. Either of the following documents are

required:
.A copy of the new registration
.A statement on agency letterhead which contains the following infonnation:

.The agency name and address

.The vehicle infonnation

.The plate number that is being transferred

Pursuant to A.R.S. § 28-2511, the Division does not charge a fee for the initial issuance or transfer of a
Government plate.

Pursuant to A.R.S. § 28-2352, should the Government plate be destroyed, lost or become illegible; the Division
requires a $5 plate replacement fee.

"\,,+I~;?l ~~~:dY)ate
NS$tOD ., Ifuthority: 

A.R.S. §§ 28-2352, 28-2356 and 28-2511
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