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6
IN THE UNITED STATES DISTRICT COURT

7 FOR THE DISTRICT OF ARIZONA

8 Terrence Bressi,

9 Plaintiff, No. CV-04-264-TUC-JMR

10
vs.

11 DEFENDANTS' OBJECTION AND
Michael Ford; Eric O'Dell; George Traviolia; REPLY TO PLAINTIFF'S RESPONSE TO

12 Richard Saunders, DEFENDANTS' REPLY ON MOTION
FOR RECONSIDERATION

13 Defendants.

14

15

16 Defendants Michael Ford, Eric O'Dell, George Traviolia and Richard Saunders,

17 by and through undersigned counsel, hereby object to and reply to Plaintiff's Response to

18 Defendants' Reply on Motion for Reconsideration dated July 11, 2005 ("Response to Reply"),

19
supported by the following memorandum of points and authorities and by previously filed

20
materials cited herein, all incorporated by reference.

21
22 MEMORANDUM OF POINTS AND AUTHORITIES

23 I. Evidence of reoorts bv customs a2:ent has no relevance to the state action issues
involved in the Motion for Reconsideration.

24
The Motion for Reconsideration involves questions of state action under 42

25
V.S.C. § 1983. Plaintiff's Response to Reply involves the reports of a customs agent about

26
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1 customs involvement at the checkpoint, which do not contain evidence of state action under 42

2 U.S.C. § 1983. The Bivens claims, which Plaintiff included in an amended pleading and which

3 apply to acting under color of federal law, are not part of the Motion for Reconsideration.

4 Also, the court allowed a period of discovery with regard to the Motion for

5 Reconsideration, and depositions were taken. From the day of the event itself, Plaintiff knew

6 the identity of the customs official he claims to have seen and encountered at the checkpoint. 1

7
But he did not take that official's deposition for the Motion for Reconsideration. The court

8

9 indicated it would consider only the evidence submitted by May 27, 2005 (Order of March 29,

10 2005). There is no reason to consider reports obtained now where the officer involved was

11 known and could have been deposed.

12 II. The U.S. Customs officer's reDorts do not sUDDort a Bivens claim.

13 If the court considers Plaintiffs Response to Reply as support of joint action for

14
the Bivens claims, Defendants respectfully request that the court consider the following as their

15
reply to the Response to Reply.

16
17 First, the Defendants do not waive their prior argument that a Bivens action

18 based on '~oint action" with federal officers was not pleaded in any way in the second amended

19 complaint or the motion to file a second amended complaint, and is now barred by the statute of

20 limitations. Second, the Plaintiff has not made a cross-motion for summary judgment, and

I 21 accordingly, there cannot be a defInitive finding that indeed there was joint action supporting a

22
Bivens claim against these Defendants.

23

24
1 See Bressi's deposition, Exhibit 7 to Defendants' Statement of Facts submitted May 27, 2005,

25 at 111/18-113/3, 128/2-21, 131/15-134/5; Ford's statement to Bressi's counsel, Exhibit 14 to
Plaintiffs Separate Statement of Facts submitted May 6, 2005, at pp. 4-5.
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1 What Bressi seeks to show, if Defendants were not acting under state law for

2 purposes of the roadblock, stop, questioning and detention of Bressi, nor as federal officers

3 themselves, is that they are subject to Bivens claims because of alleged joint action with federal

4 officers. Cases dealing with whether federal officers are acting under color of "state law", or

5 other cases of joint action in various situations, provide guidance here. The Ninth Circuit

6 recognized that:

7 "The touchstone of this analysis is ultimately 'whether there is a sufficiently
close nexus between the State and the challenged action of the [federal actors]

8 so that the action of the latter may be fairly treated as that of the State itself.'
Jacks-on v. Metropolitan Edison Co., 419 U.S. 345,351,95 S.Ct. 449,453,42

9 L.Ed.2d 477 (1974)"

10 Cabrera v. Martin, 973 F.2d 735, 744 (9th Cir. 1992). In one of the cases cited in Cabrera,

11 federal officers were held not to be acting under color of state law where a few state officers

12 provided some backup to a much larger federal force. Askew v. Bloemker, 548 F.2d 673,677-

13 78 (7th Cir. 1976). The participation of the state officers in Askew was de minimis. The overall

14 plan of a raid was developed and implemented by federal officers; where one state officer

15 accompanied the federal officers into the premises, and other state officers stood off to the side,

16 the court held there was not a significant role by the state in the alleged conspiracy. Id. In this

17 case, as in Askew, if the customs agent played any role at all, it was like the state officers in

18 Askew, and was de minimis, and definitely was not a significant role.

19 Joint action is not supported by the officer's reference to a "border alliance".

I 20 These reports repeatedly state that TOPD "was conducting a sobriety checkpoint." On page 6,

21
it is indicated that the TOPD officers found an illegal alien and 176 pounds of marijuana, and

22
23 special agents from RAIC Sells responded. On p. 8, where it is indicated that a special agent

24 was "assisting the TOPD officers with directing traffic at the checkpoint" when the vehicle

25 referenced in that report approached, it is also indicated that a TOPD officer on primary

26 inspection questioned the driver and made determinations all before the federal agent got
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1 involved. On page 13, it is indicated that the agents were "there to represent the RAIC Sells

2 Office if a matter of interest to the U.S. Customs service was encountered at the checkpoint."

3 Assistance given by TOPD officers to federal officers on other matters did not involve Bressi,

4 and was in matters in which those federal officers' jurisdiction had arisen.

5
Nothing in the reports is inconsistent with the evidence previously submitted by

6
these Defendants. That evidence is that the federal agencies would be given advance notice,

7

8 that they were not involved in planning or conducting the checkpoint, that they would be

9 contacted if issues within their jurisdiction arose such as drugs or illegal aliens, and that any

10 assistance they gave was completely voluntary on their part, including Customs Agent Dreland

11 approaching Bressi's vehicle and speaking to him.2

12 The TOPD was never under the control or direction of U.S. Customs in

13 conducting the roadblock, or the stop, questioning and detention of Bressi. Any assistance or

14 actions by federal officers were voluntary, and de minimis. As to Bressi and the checkpoint

15 itself, the TOPD officers possessed their own power and acted solely by virtue of tribal

16 authority. Neither federal officers nor federal law were significant participants or chief actors

17 so as to transform the TOPD officers into federal actors, and no joint action supporting Bivens

18 claims against these Defendants existed.

19 RESPECTFULLY SUBMITTED this ~ay of July, 2005.

20
au

21

22 By:

23
e , raVlO la an aun ers

24

25
26 2 See Statement of Facts submitted May 27, 2005, ~~ 11-13 on pp. 4-5; ~ 18 on page 6; ~ 6 on .

pp. 15-16; ~ 23 on p. 23.
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2 COP"JL.~fthe foregoing mailed
this~ day of July, 2005, to:

3
David J. Buchner

4 7465 B. Broadway, Suite 201
Tucson, AZ 85710

5 Attorney for Plaintiff

: BY:~~~~~~~~~~:~~::: 8
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