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IN THE UNITED STATES DISTRI cr 0 URC~~..::J'

FOR THE DISTRICT OF ARIZO A CLERK U ~ DISTRICT COU~T

,~.-=:~:;~~~Z:~~ :~E P!..!I_~
Terrence Bressi, )

)
Plaintiff, ) No. CV -04-264 TUC JMR

) , t-
o

vs. ) ORDER

)

Michael Ford, Eric O'Dell, George )

Traviolia, and Richard Saunders, )

)

Defendants. )

---)

On January 7,2005, the Court granted in part and denied in part Defendantst motion

to dismiss. On January 24t 2005, Defendants filed a "Motion to Alter or An1end Order

and/or Motion for Reconsideration." For the locasons stated below, the motion is granted in

part and denied in part. and a response and reply are ordered.

Background

At issue is the portion of Defendants' motion to dismiss asserting that the individual

Tohono 0' odham Police Officer Defendants are entitled to sovereign immunity because their

alleged actions were within the scope of their tribal authority. In denying Defendants'

motion in this regard, the Court relied on Evans v. McKay, 869 F .2d 1341 (9th Cir 0 1989)t

which the parties had not cited, but which the Court found to be the most applicable Ninth

Circuit case. In their briefs, counsel had discussed L~ V. Gila River Indian Cmty., 276
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F.3d 489, 492 (9th Cir. 2002). Both Evans and Linneen are in the line of tribal sovereign

immunity cases following United States v. Oregon, 657 F.2d 1009 (9th C*~lt..

Evans involved allegations that police officers of the City of Browning, Montana, who c~

were also under contract as BINtribal officers, had violated the constitutional rights of

plaintiffs, and that "individual tribal defendants" had acted in concert with the City/tribal

officers in the same conduct. Id. at 1348. Evans held that tribal defendants do not act within

their "scope of authority ," and therefore are not entitled to tribal sovereign immunity, if they

act ;Iundcr color of state law" as detemlined by 'Iwell established" principles of 42 V.S.C.

§ 1983 litigation. Id. at 1347-48.

Applying § 1983 principles, Evans concluded that dismissal of the City/tribal officers

was not proper because: (1) the officers carried out their activities pursuant to both a tribal

court order and a city ordinance; (2) the complaint "explicit[ly] alleg[ed] official state

authority"; and (3) a "'peculiar' law enforcement situation" existed in which the officers

were contracted as both City and tribal officers. Id. In addition, the Court reversed dismissal

of the individual tribal defendants, because they were alleged to have acted "in concert" with

the City/tribal officers-another basis for finding § 1983 liability. Id. at 1348 n.9.

Applying Evans to the instant case, tlle Court determined that dismissal of these

damages claims against the individual Defendants was not warranted. Plaintiff explicitly

alleged in his complaint that Defendants utilized state authority in conducting a

roadblock/checkpoint, in stopping and questioning Plaintiff at that roadblock, and in arresting

and citing Plaintiff' for violation of Arizona law, all pursuant to certification by the Arizona
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Peace Officer Standards & Training Board (A7,-PO~T). The Court concluded tllat the

complaint sufficiently alleged "[ m ]isuse of power I possessed by virtue of state law and made

possible only because the wrongdoer is clothed with the authority of state law." Billings v.

United..\'tates, 57 F.3d 797,801 (9th Cir. 1995).

Defendants had also moved for dismissal based on qualified immunity. On that issue,

the Court ruled as follows:

At oral argument, counsel for the Officers clarified that their qualified
immunity argument piggybacks on their sovereign immunity argument. in that
t.hey deny that the U.S. Constitution applies to the actions of tribal officials.
(See Joint Motion to Dismiss at6.) As explained above, however. where tribal
defendants act under color of state law they are not entitled to tribal sovereign
immunity. Therefore, Defendants' motion to dismiss based on qua1ified
immunity is denied.

Order at 9. Finally, the Court denied Defendants' motion with respect to Plaintiff's claims

for prospective injunctive relief, citing Big Horn County Elec. Co-op., Inc. v. Adams, 219

F .3d 944, 954 (9th Cir. 2000).

Motion to Reconsider

Defendants tiled their motion to reconsider because they may appeal the Court's

denial of their motion to dismiss based on tribal sovereign immlmity. Under LRCiv 7.2(g),

Plaintiff may not respond to the motion to reconsider unless ordered by the COl.U1.

Defendants seek several forms of relief in their motion to reconsider. Fu'st, they ask

lli~ Cuurt lu fulU Lhul AZ-POST c~rtifil,;~tion is insufficient to place their alleged conduct

"under color of state law." In the alternative, they ask that all of their alleged actions except

for the citation and arrest of Plaintiff (not the roadblock, the stopping and questioning
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Plaintiff. or his detention) be shielded under tribal sovereign immunity, because those actions

could have been carried out pursuant to tribal law. As a consequence of limiting Plaintiff s

claims to only the citation and arrest.. Defendants ask the Court to dismiss all Defendants

except for Detective Traviolia, because only he was involved in citing Plaintiff, and to

reconsider denial with respect to qualified immunity. Finally, in the alternative to

reconsidering the qualified immunity ruling, Defendants ask the Court to clarify the qualified

immunity ruling, and either way they seek clarification with respect to injunctive relief.

bZ.POST Certification

Defendant argues that "having the AZ-POST certification alone should not be enough

to convert [Defendants] into state actors," because AZ-POST certification does not compare

to the "peculiar" situation in Evans, where the officers were under a contract to enforce law

in the City of Browning. Whi1e Defendants are correct that AZ-POST certification is not

identical to the factual basis for reversal in E,'ans, Evans held that general § 1983 principle..')

apply in detemtining whcther someone acts "under co]or of state law," Therefore, the

Court's order referred to Billings and other § 1983 cases and determined that Plaintiffs

allegations of the officers' actions in this case were sufficient to allege action "under color

of state law" for the purposes of§ 1983.

Specifically, the Court did not reach its conclusion based merely on a unilateral

declaration by the State of Arizona that tribal police may enforce Arizona law. Exhibit 1 of

Defendants' reply to their jurisdictional motion to dismiss (June 25, 2004), as well as A.R.S.

§ 41-1822, which the parties cited, both indicate that the Defendants took the affirmative step
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of obtaining indiyidual certification by receiving classes offered by the State of Arizona in

order to activate the authority conditionally granted by A.R.S. § 13.3874. According to the

complaint, Defendants acted pursuant to that authority in this case. This analysis is parallel

to the "symbiotic relationship" and 'joint action" tests for state action. See Brunette v.

Humane Society a/Ventura Ct)', 294 F .3d 1205, 1210 (9th Cir. 2002).

Defendants cite Case v. Milewski, 327 F .3d 564 (7th Cir. 2003), which dismissed

§ 1983 claims against federal officers who cited the plaintiff for Illinois violations.

Defendants admit d1at Milewski does not involve an Illinois certification system such as AZ.

POST. In fact, Milewski does not indicate the source of the federal officers' authority, if any,

to cite plaintiff under Illinois law. In contrast, the boundaries of Defendants' authority in the

instant case is more clear. As the Court stated in its January 7 order, tribal police have

inherent authority to detain non-members and remove them from tribal land or transfer them

to Arizona authorities. Yet they do not have inherent authority to cite non-members into

Arizona court for violations of Arizona law. Defendants assert, without argument, that

"[c ]iting [Plaintiff] to state court or holding him [to] turn oyer to state authorities, is, for all

real purposes, the exact same thing." The Court cannot accept this proposition, at least on

uris record, given that ""law enforcement powers" granted under A.R.S. § 13-3874 are not

valid without the officers first obtaining individual certification.

Koadblock

In the alternative. Defendants ask that Plaintiff's allegations should be bifurcated such

that only the officers' arrest and citation of Plaintiff would qualify as actions that fall outside
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of tribal sovereign. immunity. Defendants note that the roadblock~ the stop, the questioning,

and the detention of Plaintiff could have been carried out to enforce tribal and federal law ~

independent of Al-POST authority.

In l-uling to the contrary ~ the Court relied on the tact that Defendants actually cited

Plaintiff and others at the roadblock:

Further~ based on this record, the roadblock itself may have been carried out~
at lellSt in part~ under color of Arizona law. The Officers state that they
intended to enforce drunk driving and license/registration laws~ but not that
they intended to entorce only tribal versions of those laws. Their actual
issuance of Arizona citations at the roadblock could be evidence that tile
roadblock was jntended in part to enforce state laws. Therefore~ Defendants'
motion to dismiss based on tribal sovereign immunity is denied.

Order at 8. As discussed above~ such citations are not within the inherent authority of tribal

officers, but are given pursuant to the officers' AZ-POST certification.

Nevertheless, reconsideration of this specific issue is appropriate, namely, whether

under well established § 1983 principles, particularly in the Ninth Circuit, the complaint

sufficiently alleges that under the circumstances the officers' roadblock, stop, questioning,

and detention of Plaintiff, as distinct from the citation and arrest of Plaintiff pursuant to

Arizona law, were carried out under color of Arizona law. The parties did not fully brief this

issue, particularly regarding Evans and cases involving officers of one jurisdiction allegedly

acting under color of law of another jurisdiction~ as well as any relevant tests for determining

whether an action is carried out under color of state law. Counse] should also consider the

standards of review of a jurisdictional motion to dismiss challenging factual allegatior.s in

a complaint, discussed briefly in the Court's January 7 order.
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A response and reply are ordercd to this portion. of the motion for reconsideration, as

indicated below. lithe parties would like to adjust the briefing schedule, or if they think that

limited discover)' or an evidentiary hearing are necessary, they should confer and inform

chambers or file a stipulation and proposed order. The portion of the January 7 order

denying Defendants' motion on this issue is vacated, and the UPCOIIllng scheduling

conference is vacated as well.

QisrnissaJ of Certain Derendants

Even if dismissal of claims relating to the roadblock would be wan-anted. dismissal

of some Defendants would not be appropriate. The complaint alleges that all of the officers

"arrested Bressi ...and cited him." Complaint -;17. Defendants cite no facts in the record

that would pennit the Court to summarily narrow the group of officers alleged to have been

involved in these activities.

Qualified Immunit~ and Injunctive Relief-Clarification

The Court wilt grant Defendants' request for a clarification of its order with respect

to qualified immunity and injunctiv'e relief. The denial of Defendants' qualified immunity

motion did not dispose of arguments regarding the reasonableness of the officers' actions or

their belief regarding probable cause. The denial relied on defense collnsel' s explanation at

oral argument that the qualified imnlunity motion encompassed only the proposition tllat the

Constitution does no1 apply to tribal activities. The Court did not hold that PJaintiffmay state

a constitutional claim against a purely "tribal" roadblock, but that Plaintiff had sufficiently

alleged that the roadblock was carried out under color \Jf Arizona law, a ruling that is now
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under reconsideration. In addition~ the Court's denial of the motion to dismiss Plaintiffs

claims for injunctive relief did not dispose of issues relating 10 Plaintiff s lack of standing,

which were not argtled. J

Accordingly~

IT IS ORDERED that Defendants"'Motion to Alter or Amend Order and/or Motion

for Reconsideration" is GRANTED IN PART and DENIED IN PART.

IT IS FURTHER ORDERED that the Court's January 7,2005 order is VACATED

..
IN PART, with respect to the narrow issue discussed herein. That issue will be revisited

pending the briefing ordered below and any related proceedings.

IT IS FURTHER ORDERED that a response to the limited portion of Defendants'

motion tor reconsideration, as discussed herein, shall be due on or before February 28"

200S, and a reply shall be due 15 days after the response is filed.

IT IS FURTHER ORDERED that the scheduling conference set for February 3,

2005, is VACATED.

DATED this ~ day of h 2005.

J .ROLL
U tatcs District Judge
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