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1 A. I believe that's the ACLU director up in 1 the stop was for, how long had you been on the

..-2 Phoenix. 2 phone?
3 Q. Okay. 3 A. Hard to remember. I would say maybe four
4 Let's start with what you were doing on 4 minutes, at least. Maybe more.
5 December 20th, 2002. I take it you were working on 5 Q. Let's see. You wrote down "Driver's
6 the campus in Tucson? 6 license and sobriety." Did you hear an officer
7 A. I'm at the laboratory downtown. 7 respond as the reason for the stop?
8 Q. Downtown? 8 A. That's actually --what's going on here
9 A. We call downtown the campus. 9 is Terry asked the officer what the stop was for.

10 Q. Okay. But aren't you within the confines 10 And then I heard somebody from the other end say,
11 of the University campus? 11 Driver's license and sobriety check. And then I
12 A. Yes, I am. Like I said, it's our own --12 heard Terry say, How long has this been here? And
13 Q. I'm just curious now that we bring it up, 13 then the officers's reply, Been there for four to
14 what part of the campus is that on? 14 six hours.
15 A. Are you familiar with the Flandrau 15 Q. All right.
16 Planetarium? 16 A. At this point when the talking was going
17 Q. Yes. 17 on I didn't even have time to write who was saying
18 A. Okay. We're directly east of that. 18 what.
19 Q. Over by the tennis courts sort of. 19 Q. All right. Now, is it possible --

20 A. We're almost directly west of the tennis 20 And I don't know what the deal was, but
21 courts. There's the Giddings building between the 21 if an officer said, We will be here four to six
22 tennis courts and us. 22 hours, and you put, Been there four to six hours.
23 Q. Okay. 23 Are these the kind of things that you didn't have a
24 So you're in there and you're working. 24 clear connection on?
25 Had you spoken to Mr. Bressi that day prior to 25 A. No. That I would feel pretty sure on
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1 receiving a call telling you he's in the checkpoint? 1 that. That I would have been "will be here."
2 A. Say again. 2 There's a difference between "will be here four to
3 Q. Had you spoken to Mr. Bressi prior to 3 six hours." As I understood what I put, I was
4 that on that day? 4 pretty confident that he said the stop had beenI 5 A. I can't remember. 5 going on four to six hours.
6 Q. Okay. 6 Q. The next thing you put is, "Officer asked
7 When you did get a call, he was on his 7 Terry to identify himself, to pull over to the
8 cell phone; right? 8 side."
9 A. That is correct. 9 A. That wasn't immediate.

10 Q. And you were at a desk? 10 Q. Okay.I 11 A. I was at my desk. 11 A. The officer first asked Terry for his
12 Q. So you weren't on the cell phone? 12 identification and the truck's. And then some
13 A. No, I was not. 13 conversation ensued that I didn't hear.
14 Q. In your affidavit you mentioned the 14 Q. You didn't write down every word that was
15 connection, the connection not being too good. 15 said here, did you?
16 A. The audio quality was poor is how I 16 A. No. I couldn't transcribe that fast. ,
17 would --another way that I would express that. 17 That would have been impossible. But I would have
18 Q. Okay. So you had a connection for some 18 put it down if I could understand it. This is what
19 period of time, but you couldn't always hear what 19 I could understand.
20 people were saying? Is that what you're saying? 20 Q. The officer didn't immediately ask him to

'. 21 A. Yes. 21 pull over to the side of the road?
22 Q. From the time --22 A. Again, hard to estimate, especially since
23 You wrote here on your report, "Asked 23 it's been several years since it happened. I
24 officer what stop was for." From the time that 24 couldn't give you an answer to that specifically.
25 Mr. Bressi called you until he asked an officer what 25 Q. Do you think it was within the first
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1 decided to go out and do all of this. 1 and then the three of you discussed this,
2 Q. Well, I mean, is it the kind of office 2 Dr. McMillan made a callout there?
3 where 5:00 comes along and everybody just leaves? 3 A. I believe so.
4 A. Sometimes. 4 Q. All right.
5 Q. How about on this day? 5 Did Dr. McMillan tell you at any point
6 A. I think it would have been one of those 6 what was going on, what the police told him about
7 days. 7 what was happening?
8 Q. So when the call came in was it before 8 A. He told us what the police side was, that
9 5:00 p.m., do you know? 9 they had arrested Terry.

10 A. Yes. It would have been just before 10 Q. Okay. Did he tell you that they had
11 5:00 p.m. 11 cited him already? Did he talk about the citations?
12 Q. And so from the time the call hung up and 12 A. They must have said that they were going
13 you left, would it have been two hours? 13 to site him because they were going to take him to
14 A. Yes. Because I had to go get clothes. 14 Ajo. So I assume the citation had already occurred.
15 And we had talked to the police department about 15 Q. Okay. That makes sense.
16 where we were going to go. And we talked about 16 Did you hear Dr. McMillan's side of that
17 where he was going to go. And I had to get 17 telephone conversation?
18 overnight clothes. And I had to get Marcus to pick 18 A. I was back and forth between McMillan's
19 up Terry. 19 office and my lab. I have a vague recollection of
20 Q. I was wondering when you actually 20 him being on the phone with who I thought was the
21 physically left the office where you had gotten the 21 police at the time, so--
22 phone call. I'm think what you're talking about is 22 Q. Do you have any recollection of the --of
23 the time you left town. 23 what Dr. McMillan said while he was on the phone?
24 A. The time we left the physical office, 24 A. No. I was not there for --

25 that would be a pure guess, to tell you the truth. 25 Q. All right.
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1 6:00-ish. 1 So, you and Marcus Perry went out to the
2 Q. Then you went to your clothes. You got 2 checkpoint to a place where you're quite familiar
3 some clothes. Mr. Perry said you got some money. 3 with the layout normally? On this occasion it was
4 Do you remember that? 4 already dark when you arrived at the scene; correct?
5 A. That's correct. 5 A. Yes.
6 Q. And the two of you went out there 6 Q. And I understand there were lights on.
7 together; correct? 7 Were those like big Kleg lights, spotlights,
8 A. Uh-huh. 8 construction work lights, those night lights?
9 Q. What vehicle did you drive out in? 9 A. I guess I don't know exactly what you're

10 A. We drove in Marcus Perry's pickup truck. 10 talking about, but I believe the lights, they have
11 Q. Did you yourself call the police after 11 four-kilowatt class lights running each way. It's
12 this phone call and get information? 12 run on a pedestal with a large generator at the
13 A. We did. And it was probably --I did not 13 base.
14 myself. It would have been Bob McMillan. 14 Q. What was the first thing that you could
15 Q. Were you there when he made the call? 15 tell as you arrived at the scene? What was the
16 A. One of the calls I believe I was there. 16 first thing that you noticed that made it look
17 Q. Are you aware that he made more than one 17 different than anything else, than normal times?
18 call? 18 A. Well, what exactly do you mean "different
19 A. That would be all that I would be aware 19 than anything else"? I mean, it was a huge
20 of. 20 operation.
21 Q. Well, first he received a call; right? 21 Q. Well, this is what I mean: As you're
22 You're aware of that? 22 approaching it, the first thing I take it that you
23 A. I'm pretty sure that --I don't know who 23 could tell were the lights; right?
24 called whom. 24 A. The first sign actually were the people
25 Q. Okay. But after you got off the phone 25 coming out of the roadblock blinking at you, warning
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1 minute of the discussion? 1 was there a way for him to tell them that it wasn't
2 A. I think you're asking me for a data point 2 stolen.
3 that I can't give you, and I can't interpolate that. 3 He gave them Bob McMillan's phone number,
4 Q. Now, you heard another officer --did you 4 which is the PI of the group. And I believe they
5 say you heard an officer name? 5 called him.
6 A. Right. At that point Terry probably --6 Q. What does PI mean?
7 I'm going to infer here, probably asked one of the 7 A. Primary investigator. Head scientist.
8 officers for their names. I didn't hear that, but 8 Q. So they're calling Bob, asking for Bob's
9 what I did hear was an officer give their name. And 9 number. These are things you remember and you wrote

10 then I heard another officer come in from the 10 down?
11 background, a different voice, claiming tribal 11 And you recall somebody asking, or
12 authority and that Terry wasn't under auest or 12 wondering whether --or how can we tell whether this
13 being detained. 13 vehicle is stolen? Do you recall somebody saying
14 Q. Okay. So what you wrote down here is, 14 that?
15 "Claimed tribal police authority"; correct? That's 15 A. No. I have some vague memories of that.
16 what you have on that line? 16 And at that point I don't think I wrote it down that
17 A. Yes. 17 night, because I was so busy. But it's not a strong
18 Q. And you also put that in your affidavit. 18 memory. For me, it was a contextual memory as to
19 So you definitely recall and heard at 19 why Terry would be giving them Bob's number.
20 that time that somebody was claiming tribal police 20 Q. I see.
21 authority for what they were doing? 21 So did you hear them ask for the
22 A. Yes. 22 registration of the vehicle?
23 Q. Okay. Did you hear them at that time 23 A. That makes a lot of sense that they would
24 declare any other authority? 24 ask that, but I can't say that I remember that.
25 A. No. I cannot say that I did. 25 Q. Did you hear anybody, while you were on
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1 Q. All right. 1 this phone, talk about --well, no, no, no.
2 All right. Then we're talking about 2 Put it this way, let me ask you to say
3 the --well, let's see, what did you write down 3 everything that you can recall hearing yourself.
4 next? "Said Terry was not under auest." Somebody 4 A. Oh, my goodness.
5 actually told him at that point he was not under 5 Q. Well, from a review of your notes, if you
6 arrest? 6 want to reread your affidavit, but what you recall
7 A. I would bet --and this is, again --7 having heard?
8 well, this would be inference, so I'm not going to 8 A. At this point it's so far removed from
9 say anything. You will have gotten this testimony 9 the occasion, if it's not on that piece of paper, I

10 from Terry. That's just all I heard. 10 would not trust my memory that anything I would say
11 Q. Well, and I'm only asking you what you 11 would not be manufactured. I wouldn't trust it.
12 heard. 12 Q. Okay. I appreciate that.
13 A. Sure. And that's all I can say is what I 13 When you say "on that piece of paper,"
14 heard come over the phone was the other voices 14 you mean Exhibit 1, your handwritten --
15 saying along the words of, No, sir, you're not under 15 A. Exhibit 1, that is correct.
16 arrest. You're not being detained. 16 Audio is such a different form of memory
17 Q. When the person said, You're not being 17 than visual, at least for myself.
18 detained, did they say, Well, but you can't go until 18 Q. All right. Let's see what it says here,
19 you show us or provide us with your driver's 19 "Calling Bob. Asked for Bob's number. Asked Terry
20 license? 20 to step out of the vehicle. Terry was asked to step
21 A. I can't say that I have a strong memory 21 out of the vehicle"
22 of that, and I didn't write it down at the time. 22 A. That was another officer coming in there.
23 The statement you're seeing here, as you 23 And that I remember, that they were waiting --there
24 go further down, is that they were calling Bob, and 24 was some time from when they said that they were
25 there was a state vehicle that Terry was driving and 25 going to call Bob. There was some discussion. And

Page 18 -Page 21



Multi-PageTM
Page 22 Page 24

1 I couldn't understand it. And then there was some 1 A. Oh, I immediately went to go talk with
2 time and one voice asked Terry to step out of the 2 Marcus Perry and --
3 vehicle. And then another voice asked for Terry to 3 Q. Was that after the hang-up?
4 step out of the vehicle. 4 A. That was after the hang-up.
5 Q. Okay. 5 Q. While you were on the line did you talk
6 And then the last sentence --or, no, no, 6 to anybody else?
7 there's more than one sentence there. But the last 7 A. I think I probably may have waived down
8 paragraph, "Officer complains about holdups. Says, 8 Marcus. And for some time while I was tIying to
9 Don't give me that Fourth Amendment crap." Some 9 understand listening on the phone I was giving

10 sounds of metal rattling. 10 Marcus a quick rundown.
11 Q. Now, that first sentence, "Officer 11 Q. Did anybody else hear this end of the
12 complains about holdups." Anything you can remember 12 phone call? I mean, did you put it on a
13 about that? 13 speakerphone?
14 A. I think that they were complaining that 14 A. No. This was a point-to-point. It was
15 the traffic was starting to build up at the 15 not a party line. Hand-held to hand-held.
16 roadblock. And there was some more discussion. And 16 Q. It wasn't recorded or anything, was it?
17 then I heard the, "Don't give me that Fourth 17 A. Unfortunately, no.
18 Amendment crap." And that's when I heard the metal 18 Q. Okay.
19 rattling. 19 So if you went to court --if we went to
20 Q. So you heard some voice in the background 20 court and asked you what you heard on the phone, you
21 say, "Don't give me that Fourth Amendment crap"? 21 would not add to what you've written in your
22 A. It was very loud. It came through very 22 handwritten statement?
23 clear on that one. 23 A. I could not add more than what I've
24 Q. Do you know who said that? 24 written to that handwritten statement.
25 A. How would I know? 25 Q. Okay.
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1 Q. No. Okay. 1 All right. So let's talk about what
2 Some sounds of metal rattling. What did 2 happened as soon as the phone disconnected. You
3 that mean? I mean, did you find out what those 3 talked to Marcus Perry?
4 sounds were from talking to Mr. Bressi later? 4 A. That's correct.
5 A. It was pretty obvious over the phone 5 Q. And did you talk to Dr. McMillan?
6 connection what was going on. 6 A. I did.
7 Q. So even while you were on the phone you 7 Q. Okay. What all was said among the three
8 had an idea of what that metal rattling was? 8 of you, what you were going to do, what was going
9 A. Yeah. 9 on?

10 Q. What did that sound like? 10 A. We knew that Terry was in trouble, and we
11 A. It sounded like the vehicle was getting 11 had two things to do. One, we had to get the Space
12 shaken. And you could hear things hitting metal. 12 Watch truck back for use by the group. And, two, I
13 You could hear things hitting the plastic. You 13 myself, personally, and I believe Marcus Perry, as
14 could hear things hitting the window. So I think it 14 well, wanted to make sure that Terry didn't spend
15 was Terry getting dragged out of the vehicle. 15 the night in jail, and, if he did, make sure that
16 Q. Okay. And then the phone hangs up? 16 someone was there to get him out.
17 A. About ten seconds later. 17 Q. What time did you leave your office to go
18 Q. Okay. Do you have any idea how long it 18 out there?
19 was from when he first called you until when it hung 19 A. I'm going to guess that was, I feel a
20 up? 20 little bit confident, about 7:00 time frame.
21 A. Again, it would be pure, pure guesswork. 21 Q. So on a Friday night, Friday afternoon --
22 Too much time has gone by to remember the entire 22 would you normally stay at your office that late?
23 length of the phone call. 23 A. No. Actually, I was planning to go out
24 Q. Did you talk to anybody else at the 24 and have pizza with some friends. So I was already
25 office where you were about what had just happened? 25 well over --well overdue there by the time we had
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1 What did you see in tenns of a dog? 1 (Arecess was taken from 4:32 until 4:34.)
2 A. Oh, well, they were walking what I 2 Q. BY MR. FRAZIER: Mr. Tubbiolo, I just

.'...
3 assumed was a drug dog up and down the lines of 3 went through your affidavit and I want to ask you a
4 traffic, sniffing at the cars. 4 few quick questions about what you said in paragraph
5 Q. Did you see who was doing that, which 5 13, and then I think I'm going to be done.
6 type of uniform was doing that? 6 But have you read through this affidavit
7 A. I couldn't say. The memory was of the 7 recently?
8 dog, and --8 A. Define "recently."
9 Q. Okay. And do you recall seeing more than 9 Q. In preparation for the deposition, like

10 one dog? 10 today, did you read through it today?
11 A. No. Just one dog. 11 A. No, sir. I worked until we left for
12 Q. Do you recall seeing the dog have any 12 coming here.
13 reaction to any car? Like, you know, jumping up at 13 Q. When was the last time you read through
14 it or anything. 14 this?
15 A. Not so much that. I just assumed that 15 A. Approximately 48 hours ago.
16 the dog --the dog stood out --16 Q. When you drafted it, did you intend to
17 Because when we went to get Terry out of 17 include everything you could think of about your
18 the vehicle I saw they had him in the canine 18 experience out there that day?
19 vehicle. And I was thinking, Gee whiz, he's going 19 A. As best as I could.
20 to have this dog barking allover him or slobbering 20 Q. Is there anything that you remember that
21 allover him or whatever is going on. 21 you didn't put in your affidavit?
22 Then when we got Terry out, I noticed 22 A. I would say that, you know, the more I
23 there wasn't a dog in there. And I was walking 23 talk about it, the more memories come back, but I
24 around, Oh, there he is. 24 understand that I cannot add those.

~, 25 Q. A few minutes ago I asked you if you saw 25 Q. You can add those. 1'd like to know
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1 people being waived through and you said more than 1 anything you remember that you didn't include in
2 one, but you don't know how many. I'd like to get 2 here.
3 an idea, though. Would it be less than five? 3 A. Unfortunately, that would almost be
4 A. I would feel safe in giving you that kind 4 contextual with the time. As you're talking about
5 of answer if I were sampling the roadblock on a 5 everything you say, okay, yes, I remember that. Or,
6 regular interval. What you're asking me is to 6 I don't remember that. It's things that pop up in
7 estimate what essentially would be a flux. And I 7 conversations.
8 can't-gIve you that kind of estimate unless for the 8 So that's a very tough question to pose,
9 time frame we're talking about I was constantly 9 to sit there and say, Fill in everything else that

10 sampling the point. So for me to give you that 10 you haven't said. I'm not sure I can answer that.
11 answer it wouldn't be a technically good 11 Q. All right.
12 guesstimate. It would not even be a guess. It 12 First of all, you talked about cars being
13 would be useless information. 13 waived through. And you thought it was more than
14 Q. Okay. I'll accept that. 14 one, but you didn't want to say it was five or less
15 A. Okay. 15 than five or any of that. Did you see that happen
16 Q. Did you have to do any reports to the 16 in both directions, or just a particular direction?
17 U of A about any of this? 17 A. I would think both directions.
18 A. Did I have to? 18 Q. Do you remember?
19 Q. Did you do any? 19 A. Do I remember?
20 A. Did I do any reporting to the U of A? 20 Q. See, I don't want just your assumptions.

~ 21 None that I can think of. 21 I want what you remember that you could testify to.
..22 Is it okay for me to take a restroom 22 A. That I would feel safe remember seeing

23 break? 23 that the traffic was waived was toward the
24 MR. FRAZIER: Yes. We'll go off the 24 reservation or toward the west. Traffic towards the
25 record. 25 west was passed through the checkpoint more often
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