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1 A. I knew police officers went through some 1 convenience store, you're coming, coming up on a
2 sort of certification, but I was unaware of it 2 curve. And, actually, where there's a curved area
3 specifically. 3 there is a pull-off to the --I hope I have this
4 Q. Okay. So at that time you didn't know 4 geography right --the south side where the Border
5 whether the TOPD officers who are defendants in this 5 Patrol setup was in the past.
6 case had that certification? 6 Q. But they weren't there that day?
7 A. No. 7 A. No. They weren't there that day.
8 Q. That was all something you learned of as 8 Coming around this comer then you see a
9 you investigated afterwards? 9 straightaway in front of you. That maybe extends a

10 A. Yes. 10 mile and a half, two miles. And it was when I came
11 Q. During that day of 12-20-02 do you 11 around the curve that I saw the, the operation for
12 remember specifically what you were doing up there 12 the first time and became aware that something was
13 that day? 13 going on.
14 A. Not specifically. General engineering 14 Q. What --were there --

IS work. 15 Was the first thing you saw a sign or a
16 Q. And you were just headed --were you 16 person or the equipment up where the checkpoint
17 headed back to the University or just to home, or 17 actually was located, or what?
18 where? 18 A. Well, at some point either at the curve
19 A. I was heading back to the University, 19 or slightly before the curve there were --there was
20 correct. 20 a TOPD police vehicle I believe on the north side of
21 Q. And maybe you said earlier what time you 21 the road with a couple of police officers present.
22 left Kitt Peak. I don't remember. 22 I think one was in the vehicle and one was outside
23 A. Sometime between 4:30 and 4:40. This was 23 someplace. And I thought, Well, that was kind of,
24 the beginning of a holiday recess, I believe, for 24 kind of strange. They're just kind of hanging out
25 the University. Around that time frame. 25 there. And then when I came out of the curve and I
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1 Q. And you went directly --1 saw an operation ahead of me, I realized that they
2 This was a Friday night; correct? 2 must be involved with whatever was taking place
3 A. That was a Friday night, correct. 3 further down.
4 Q. And you went directly from Kitt Peak to 4 Q. Did you have to come to a complete start
5 where the checkpoint was? You didn't take any side 5 behind the other cars who were in front of you at
6 trips along the way? 6 the checkpoint before you were questioned?
7 A. No. 7 A. Yeah. As I got closer there were several
8 Q. Had you stopped anywhere along the way 8 vehicles in front of me, so --

9 before you got there? 9 Q. About how many?
10 A. No. 10 A. I don't know. If I guesstimated, seven,
11 Q. How far were you from that checkpoint 11 eight, nine.
12 when you realized there was a checkpoint? 12 Q. How long after you first had to slow down
13 A. Let's see. There is a --there's a curve 13 or stop was it until you actually got up to the
14 in the road before a long straightaway, getting down 14 point where you were questioned?
15 near mile marker 145. Just past there's a 15 A. Ten or 15 minutes, maybe.
16 convenience store on the north side of Route 86. 16 Q. Did you call fIrst --

17 This was maybe, I don't know, maybe a mile or so 17 I understand from your affidavit you
18 past the convenience store. 18 called Andrew Tubbiolo?
19 Q. East of the convenience store? 19 A. Tubbiolo, yes.
20 A. Yes, east of the convenience store. 20 Q. Tubbiolo.
21 Q. To make sure I know what you mean, the 21 And did you do that when you first got

-' 22 curve is about a mile past the convenience store? 22 there, around this curve? Or--
23 A. Yes. 23 A. No, I didn't--
24 Q. Okay. So there's --24 Q. --how long before you were --

25 A. You're on a straightaway past the 25 How long was he on the phone before you
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1 were questioned? 1 A. Vb-huh.

.., .2 A. Yeah. When I first saw that something 2 Q. You had a place to stay there if you
..3 was going on, I didn't know if it was --there's 3 wanted to; didn't you?

4 accidents that occur on, on State Route 86, and 4 A. If I --yeah.
5 oftentimes there will be a lot of enforcement 5 Q. Okay.
6 vehicles around during those accidents and backed up 6 Now, when you were at this point where
7 traffic. So when I first saw something going on, I 7 you had to come to a full stop, waiting for cars in
8 didn't know if it was an accident or if it was a 8 front of you to leave, was every --could you tell
9 law --you know, some sort of law enforcement 9 whether every car was being questioned before you

10 operation. 10 got there?
11 It wasn't clear to me until I got closer 11 A. No, I couldn't. It seemed to me, in
12 where I could start to distinguish the various 12 recollection, that there were multiple stop
13 markings on the vehicles and stuff like that where 13 stations, if you will, in each lane of traffic. And
14 it was obvious to me that it was a roadblock. There 14 so in order to process vehicles quicker, there would
15 were cones set up and that sort of thing. 15 be two or three vehicles coming into the checkpoint,
16 Probably the time that I called Andrew, I 16 and, you know, the ones in front being pulled
17 don't know, maybe five or ten minutes prior to. I 17 forward to other, other stops so that other officers
18 certainly had to get a lot closer, and at the point 18 could conduct whatever business they were
19 where I had to start to slow down because the 19 conducting, to try to move traffic through faster.
20 vehicles were there was the point where I had an 20 So it was --it was --

21 opportunity to, to, to call on the cell phone. 21 The visibility was unclear as vehicles
22 Q. Did the University have any special 22 got deeper into the roadblock.
23 instructions for how you drove within the boundaries 23 Q. Okay. So there's one lane going east;
24 of the Nation or conducted yourself out there? 24 correct?
25 A. No. 25 A. Yes.
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1 Q. Okay. 1 Q. But what you're saying is at the point
2 If you had wanted to turn around once you 2 where officers were asking questions, the cars
3 saw this checkpoint, was there any place to do that? 3 would, the vehicles would divide off and have

"..

4 A. No place that I thought was necessarily 4 several spots--
5 safe. 5 A. No. This was like a serial type of
6 If you did, like, you know, like a three- 6 operation. There's two roads, one going one
7 or four-point turn and backed up, went forward, and 7 direction, and the other going --east- and.8 backed up a couple times, you could have done it. 8 westbound. The officers had set up an island in the
9 You could have done a turnaround. But there was no 9 center where they could stand safely as they were

10 really usable shoulders where I was. And as you 10 talking with vehicle occupants. And the traffic was
I 11 slow down and other vehicles are coming up behind 11 diverted several feet to either side of the center

12 you, you really wouldn't have the room at that 12 line to provide that room in the middle of the
13 stage. 13 operation.
14 Q. Could you have driven out of the line and 14 And so there seemed to be --because I
15 gone back the other way, if you had wanted to? 15 never actually made it past the first point there, I
16 A. Well, that would have involved trying to 16 didn't --I didn't have a clear understanding of
17 turn around. 17 what was going on further along. But it seemed that
18 Q. Let's see. You alleged that this is the 18 there were multiple officers stationed serially
19 only reasonable route back to Tucson; is that 19 along the road, and each one of those officers would
20 correct? 20 be engaging a particular vehicle at any given time.

~ 21 A. Yes. 21 Q. I see. So the vehicles were still lined
22 Q. If you wanted to drive some other way and 22 up in a straight line, but officers might be talking
23 get there eight hours later, you could; right? 23 to two or three vehicles at a time?
24 A. Yeah. Several hours later. 24 A. Yes. And, of course, there was a
25 Q. Or you could go back to Kitt Peak? 25 pull-off where vehicles were being diverted for
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1 whatever reason. 1 A. No.
2 Q. BY MR. FRAZIER: Let's take another quick 2 Q. --Tucson Police?
3 break. 3 A. No, I didn't.
4 MR. EUCHNER: You read my mind. 4 Q. Any vehicles that said U.S. Customs, do
5 (A recess was taken from 11 :46 until 5 you remember? That you saw at that time.
6 11:53.) 6 A. Yeah. You know, there were other
7 Q. BY MR. FRAZIER: As you were approaching 7 unmarked vehicles that were present, but none that
8 did you see any cars being waved through without 8 specifically said U.s. Customs on the side.
9 stopping before you pulled up to the checkpoint? 9 Q. Were they --were all of these vehicles

10 A. I was really concentrating on the 10 that you're describing parked on the side of the
11 upcoming initial stop, so I wasn't paying a whole 11 road, or were any of them in the road?
12 lot of attention to the vehicles that had entered 12 A. I'm sorry, were --

13 the roadblock and whether or not each one was being 13 Q. Were they parked on the side of the road,
14 stopped or whether or not they were waved through. 14 or were they in the road?
15 Q. So fair to say you didn't see them being 15 A. Were they in the road? I believe most of
16 waved through and you didn't pay attention to that? 16 them were on the sides of the road.
17 A. Yes. 17 Q. Were there any in the road that you
18 Q. Now, before the time that you were 18 recall?
19 initially spoken to by anybody, describe the scene 19 A. Like in the center lane?
20 as far as the --let's start with the vehicles. 20 Q. In the lane of traffic.
21 What vehicles did you see? 21 A. None that I recall.
22 A. You mean of an enforcement nature? 22 Q. How about on the center line?
23 Q. Right. Like, your affidavit says this 23 A. Huh-uh. No.
24 pretty much, but just give us the --24 Q. Okay. Were you looking at license plates
25 A. Sure. 25 before you spoke to Lieutenant Ford?
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1 Q. Tell us what you saw with regard to TOPD 1 A. No.
2 vehicles and other agencies that you've described. 2 Q. Was Lieutenant Ford the first person that
3 A. Well, there were TOPD law enforcement 3 you spoke to at the scene?
4 vehicles present. 4 A. Yes.
5 Q. Did you count those? 5 Q. When you were in this approach and when
6 A. Not at that time, no. 6 you first --up to this time that you talked to
7 Q. Have an estimate? 7 Lieutenant Ford, you didn't see any Department of
8 A. Oh, geez. 8 Corrections buses that were described at some later
9 MR. EUCHNER: SO I understand, is this 9 point? None of that was there; is that correct?

10 question an estimate at the time he perceived it 10 A. I won't say they weren't there, but I
11 when he first pulled up? 11 didn't make any note of them being there.
12 MR. FRAZIER: Correct. 12 Q. Okay.
13 Q. BY MR. FRAZIER: I'm trying to get how 13 Had anybody held up any signs or anything
14 the scene looked to you as you were pulling up. 14 to you, prior to your talking to Lieutenant Ford,
15 A. And like I indicated before, I couldn't 15 that said, Arizona --Arizona officers, Arizona
16 see to the other part of the roadblock. I didn't 16 this, Arizona that, anything like that?
17 know how things were being conducted over there or 17 A. No.
18 the extent of law enforcement presence or that sort 18 Q. Okay.
19 of thing. 19 And other than you speaking to Andrew
20 You know, if I had to guesstimate, you 20 Tubbiolo, did you talk to anybody prior to speaking
21 know, five or six TOPD vehicles, several Border 21 with Lieutenant Ford?
22 Patrol vehicles with their distinctive green 22 A. No.
23 markings down along the side were present. 23 Q. Okay. At that time that you had
24 Q. Anything else? I mean, you didn't see 24 Mr. Tubbiolo on the telephone prior to speaking with
25 any Pima County Sheriffs' or --25 Lieutenant Ford did you have an ongoing conversation
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1 with him, or was he just --was the phone just 1 A. U.S. Customs agents and the Border Patrol
2 sitting there so that he could hear what happened? 2 working in close proximity to police officers.
3 A. Yeah. You know, I'm not sure on 3 Q. And before you spoke to Lieutenant Ford
4 specifics because at that point, you know, I'm more 4 what were those persons doing that you saw?
5 concerned about the upcoming stop and what to --5 A. The U.S. Customs agent was standing in
6 what to expect there. 6 the center line of traffic. He was further in the
7 I told Andrew basically that there was a 7 roadblock.
8 roadblock in front of me, I was waiting in traffic 8 Q. Further east of you? Is that what you
9 to enter the roadblock, that I saw it looked like 9 mean by "further in"?

10 the TOPD with Border Patrol and a Customs agent who 10 A. Further east. Yes.
11 I could clearly see from my vantage point. 11 So he was standing on the center line.
12 Q. Okay. Why did you want Mr. Tubbiolo to 12 He was visually inspecting vehicles as they were
13 be on the line while you did this? 13 passing by. And he appeared to be working with
14 A. As a witness, so he could hear any 14 police officers who were also right in his area.
15 conversation that ensued after, after I was stopped. 15 Q. Okay.
16 Q. So were you planning, before you spoke to 16 And while you saw this visually, you
17 Mr. Ford --I'm sorry, Lieutenant Ford, were you 17 didn't hear any conversation transpire between any
18 planning to confront him with the requests that we 18 of the police officers and that Customs agent?
19 discussed earlier, like who is your agency, what's 19 A. No. No.
20 your authority, and all that kind of stuff? Were 20 Q. How did you know he was a Customs agent?
21 you already planning to do that? 21 Did he have a unifonn that said that or something?
22 A. I was going to ask whoever stopped me 22 A. He was wearing a vest that said, I
23 questions with regards to the nature of the 23 believe, U.S. Customs officer or agent or something
24 roadblock and, and that sort of thing. 24 like that.
25 Q. And did you want a witness because you 25 Q. Was there only one agent out there like

Page 111 Page 113
1 thought there would be a confrontation if you went 1 that?
2 through all of this? 2 A. Yes. So he stood out to me because of
3 A. No. Just to cover the bases. 3 his attire.
4 Q. When you saw Officer Ford, what kind of 4 Q. And did you see people that you actually
5 uniform was he wearing? 5 thought were Border Patrol officers at that time?
6 A. Nothing that really stands out to me. A 6 A. Yes.
7 standard, what I would expect a standard police 7 Q. Where were they? Were they --

8 officer to be wearing. 8 A. They were further in and on the, kind of
9 Q. Okay. You don't recall whether it said 9 like on the south side of the road towards the east

10 Tohono O'Odham or what it said? 10 side of the secondary pull-off area. But I wasn't
11 A. Yeah. I don't remember any specifics 11 paying very close attention to what was going on
12 about the uniform. 12 with them because I was concentrating on, on what
13 Q. Is there anything that before the moment 13 was happening directly in front of me.
14 you spoke to Lieutenant Ford --sometimes I might 14 Q. To the extent you did notice them, were
15 say Dr. Ford, because I know a Dr. Ford. I might 15 they like up--
16 say President Ford because we had the president. 16 A. I did not see them interacting at the
17 No. But I'm referring to Lieutenant Ford. 17 same level that the U.S. Customs agent was.
18 Anything before you had the conversation 18 Q. But you saw nobody who you determined to
19 with him visually that you observed that you 19 be an Arizona state officer of any kind?
20 questioned --20 A. No.
21 A. Yes. 21 Well, other than the TOPD. And not

.' 22 Q. --as being proper, the propriety of the 22 being, having any, at that time having any firm
23 whole checkpoint? 23 understanding of a differentiation between their
24 What did you see visually that you 24 role as Arizona peace officers versus their role as
25 questioned there? 25 tribal police officers.

Page 110 -Page 113



f'. Multi-PageTM

Page 114 Page 116
1 Q. Well, there's a lot of discussion and 1 Q. All right.
2 evidence in this case about the meaning of the AZ 2 A. --when I was stopped.
3 POST certification and how that all plays in. But 3 Q. Now, let's come up to the moment where
4 at the time that you were --right before you spoke 4 you pull up and you talk to Lieutenant Ford.
5 to Lieutenant Ford, you didn't see any sign that 5 Did you pull up to him, or did he walk
6 told you that they were Arizona officers; correct? 6 over to your car, or what happened?
7 A. Right. Other than a presumption. 7 A. I think I stopped at a location where he
8 My primary interest at this particular 8 was basically parallel to me, so we could converse.
9 stage of the operation was the fundamental 9 Q. Did you roll your window down all the

10 legitimacy of the operation; i.e., a suspicionless 10 way?
11 roadblock that seemed to be engaging in activities 11 A. I believe so.
12 that extended outside of Supreme Court rulings. 12 Q. This being December 20th, do you remember
13 Q. Okay. Well, when you say a presumption, 13 what the temperature was, or how did it feel?
14 what did you presume? 14 A. A little chilly, but nothing
15 A. Because of the presence of federal agents 15 unreasonable.
16 and agencies at the roadblock, then knowing how the 16 Q. Were you wearing a jacket or a coat?
17 Supreme Court has ruled before on such roadblocks; 17 A. I don't think I was.
18 i.e., they have to be set up for public safety 18 Q. Okay.
19 issues, and sobriety being the fundamental one, 19 We're kind of interested --
20 federal agencies and agents don't have jurisdiction 20 A. I think there was a jacket in the truck,
21 unless, of course, they're supplied by the county 21 but I don't think I was wearing it.
22 sheriff to enforce local sobriety laws. So their 22 Q. So I'd like to get everything you can
23 presence indicated to me that something --that the 23 remember about the conversation you had with
24 operation was expansive, it included more than just 24 Lieutenant Ford from the first words spoken until
25 sobriety issues. 25 anybody else got involved.
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1 Q. And it was the presence of those federal 1 A. Okay. So I pulled up and stopped next to
2 officers that made you think that? 2 Lieutenant Ford. I either rolled down the window or
3 A. Initially, yes. 3 the window was already rolled down. I asked him
4 Q. Nothing that the TOPD did made you think 4 what the nature of the roadblock was. He indicated
5 that the TOPDwere state officers; isn't that 5 that it was a sobriety and a document check
6 correct? 6 checkpoint.
7 A. Well, once again, I wasn't making a 7 Q. A sobriety/document checkpoint?
8 distinction in my mind at this particular stage. I 8 A. Yeah. They were checking for sobriety
9 presumed that they were state officers operating 9 and documentation.

10 under the authority of the State, with whatever 10 Q. Did he tell you license and registration?
11 authority they also operate under with the tribe. 11 A. License and registration. I'm not sure
12 Q. Okay. But you presumed that because of 12 if he specifically indicated insurance or not.
13 the --13 Q. Okay.
14 A. I'm sorry? 14 So you asked him that, what this is for,
15 Q. You presumed that because of your reading 15 and he gave you that response, that it's for
16 of the law and what you just described about the 16 sobriety, license, and registration?
17 federal officers on the scene and those kinds of 17 A. Uh-huh.
18 things? 18 Q. Did he mention seat belts?
19 A. Yes. Those were my concerns coming into 19 A. No, he didn't.
20 the roadblock. 20 Q. Okay. During the entire conversation
21 Q. Just to be very careful, coming into the 21 that you had with Lieutenant Ford did he ever
22 roadblock there was no physical sign of any display 22 mention the seat belt?
23 of Arizona officials on the site; correct? 23 A. No, he didn't.
24 A. There was nothing that explicitly 24 Q. Okay.
25 indicated State of Arizona at the roadblock --25 So how did you respond to him? What was

Page 114 -Page 117



Multi-PageTM
Page 118 Page 120

1 the next thing you said? 1 Was there any conversation from you, any statement
2 A. I think I had asked him who, you know, 2 from you that you had an Arizona license and that
3 who was in charge of the roadblock. And he 3 your license was from Arizona?
4 indicated that he was the on-scene commander. 4 A. I don't remember that. I remember
5 Q. Okay. 5 basically just asking if he had any reason to
6 A He gave me --he gave me his name and 6 believe that. you know, my, my license or papers
7 that he was with the Tohono O'odham Police 7 weren't in order.
8 Department. He then requested --I believe he 8 Q. Well, did you say anything like, That's
9 requested my driver's license at this stage. 9 my personal property?

10 Q. Okay. 10 A. I don't remember saying anything to that
11 A. I asked him if the roadblock was being 11 effect.
12 conducted under any basis for suspicion of 12 Q. Okay.
13 wrongdoing. He indicated, no, that there was no 13 So, to the best of your ability to
14 suspicion. And I believe he reiterated a request 14 recall, you've stated everything that happened in
15 for my driver's license. And then I asked him 15 that first conversation before anybody else showed
16 specifically if he had any reason to believe that 16 up to the vehicle?
i 7 either my papers weren't in order or if he thought 17 A. Yeah. Yes.
18 that I was in violation of any particular, you know, 18 Q. And the part about the Arizona license
19 law or statute that he was enforcing. And he 19 being the property of Arizona, or whatever, you
20 indicated that, no, he had no reason to believe that 20 don't recall if that was also in that first segment
21 and that everyone was being asked the same 21 or later; correct?
22 questions. 22 A. Correct.
23 Q. Did you ever refuse to provide your 23 Q. Okay.
24 driver's license? 24 How long from the time you first started
25 A. I do not remember actually specifically 25 talking to Lieutenant Ford until anyone else showed
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1 refusing. I was waiting for a response to questions 1 up at your vehicle and started speaking to you had
2 that I asked later on that never --that never came 2 passed? What was the duration?
3 forward. 3 A. I'm sorry, could you repeat that
4 Q. Is that everything that transpired in 4 question?
5 that first conversation between you and Lieutenant 5 Q. What was the duration of the time that
6 Ford before anyone else was involved? 6 passed from when you first began talking to
7 A. There could have been some other 7 Lieutenant Ford up until somebody else got involved?
8 conversation, but that's what specifically stands 8 A. This is where I think the mind can play
9 out in my memory. 9 tricks. To me it seemed like a fairly lengthy

10 Q. Did you and Lieutenant Ford discuss 10 amount of time, but I'm not, I'm not sure. Several
11 whether your driver's license was the property of 11 minutes, it seems to me, but --
12 the State of Arizona at some point? 12 Q. So could it be less than a minute?
13 A. Yes. At some point during the encounter 13 A. It doesn't seem to me. I would say it
14 there were statements made with regards to the 14 was at least a minute, if not a couple minutes
15 license belonging to the State of Arizona and an 15 longer.
16 obligation to show that license upon request. 16 Q. Okay. Then what happened?
17 Q. Was this during the initial conversation 17 A. At some point Detective Traviolia came
18 that we've been talking about, or did it happen 18 forward.
19 somewhere else? 19 (A discussion was held off the record.)
20 A. And this is where I'm unsure where that 20 Q. BY MR. FRAZIER: I don't know if your
21 particular conversation took place. 21 last answer was cut off by something on the computer
22 Q. Okay. Well, with regard to that 22 over here.
23 particular conversation, regardless if it was then 23 MR. FRAZIER: You got it all?
24 or at some other point in the evening, do you 24 COURT REPORTER: I've got it all.
25 remember what led to that? And I want to ask this: 25 MR. FRAZIER: Okay.
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1 Q. BY MR. FRAZIER: Did you see what 1 catagories. There's civil twilight, there's

~ 2 prompted Detective Traviolia to come over? In other 2 nautical twilight, there's astronomical twilight.'. 
3 words, did you see Lieutenant Ford call him over or 3 that defines how far above or below the horizon the

4 anything along those lines? Or what happened? 4 sun is.
5 A. I don't remember making a specific note 5 Q. BY MR. FRAZIER: In general, when you
6 of why Detective Traviolia was there. I do recall 6 arrived there the sun was still up?
7 officers starting to gather around the vehicle as my 7 A. Yes.
8 conversation with Lieutenant Ford progressed. So 8 Q. And while you were talking with
9 I'm not sure if Detective Traviolia had come over at 9 Lieutenant Ford that was in the daytime still, with

10 that time or if he had been called over. 10 the sun up?
11 I do remember Lieutenant Ford going away 11 A. There was still --you could still --
12 for some amount of time there after Detective 12 There was still enough light out there to
13 Traviolia started to engage me in conversation. 13 not need artificial means of illumination.
14 Q. Okay. To get a time frame of how things 14 Q. Okay.
15 happened here, I understand that you were eventually 15 If we had to really approximate, you
16 removed from your vehicle? 16 think you got to the checkpoint at about 5:00 p.m.?
17 A. Yes. 17 A. Somewhere around there.
18 Q. How long --what was the duration from 18 Q. Okay.
19 when Traviolia came over until you were removed? 19 Just like you did with regard to
20 How long was that? 20 Lieutenant Ford, l'd like you to go through the
21 A. I've got to say, my time sense with 21 entire series of conversations you had and who was
22 regard to when these, how long these events occurred 22 saying things to you from the time that Traviolia
23 is not very good. I don't, I don I t trust my 23 came up to the vehicle until you were removed from

24 statements with regards to that. 24 the vehicle.
25 If you want me to just guesstimate, I 25 A. Okay. So Detective Traviolia, Traviolia
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1 would say, you know, somewhere between five and ten 1 came forward and indicated that he had been
2 minutes. 2 observing me while I was talking to Lieutenant Ford.
3 Q. Okay. In your affidavit you talk about 3 He said that, you know, he was pretty confident that
4 where the sun is at particular times. 4 I hadn't been drinking because I was communicating
5 So I looked up, I tried to figure out 5 fairly effectively. I didn't show any signs of
6 what time the sun set to give us some idea. And one 6 impairment, eyes weren't bloodshot, that sort of
7 website shows 5:21, another one says 5:23 p.m. 7 thing.
8 Given those as suggestions, you would agree that was 8 Q. Was that in response to a question from
9 about the time it set? 9 you?

10 A. Yeah. I was thinking it was a little bit 10 A. You know, I don't remember that being a
11 earlier, but not by much. 11 response. It was more like his attempting to,
12 Q. And just by using that as a source, how 12 coming into the conversation.
13 long after you were talking --how long after 13 From there it 's just getting to the
14 Traviolia first came to your vehicle was it that the 14 justifying of why I was still being held even though
15 sun set? This is also to give me an idea of where 15 he didn't see any indication that I had been
16 we are in the day. 16 drinking. And he basically, then he said to me
17 A. Sure. Once again, I just wasn't keying 17 that, you know, this area is known for drug
18 off on those types of, those type of issues. 18 smuggling and illegal aliens, and, consequently
19 MR. BUCHNER: If we're going to take 19 folks have to identify themselves before they're
20 judicial notice of sunset times, we should also note 20 being allowed to pass through.
21 that it depends on mountain ranges that might be 21 Q. So is it your testimony that he said
22 blocking the view of the sun, as well as how much 22 that, that people have to identify themselves for
23 daylight is left. 23 drugs and immigration reasons, or whatever, in
24 MR. FRAZIER: Okay. 24 response to why you had to show any identification?
25 THE WITNESS: There's several different 25 A. In my recollection, it was related to --
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1 he already knew what the issue was, that Lieutenant 1 these conversations were going on?
2 Ford had been trying to procure my driver's license 2 A. several more officers were in the area,
3 and that it hadn't been forthcoming. So he came 3 and at some point I noted that Agent Dreland with
4 upon the scene to basically indicate, Well, look, 4 the U.S. Customs office in Sells was in the
5 you know, there's not an issue with sobriety related 5 background. And later who identified himself as
6 to you, but we have these other concerns, and this 6 Officer O'Dell was also, at some point had arrived
7 is why we want people to identify themselves. That 7 and was observing what was going on.
8 was my --that's my interpretation. 8 Q. Were these all-- were these people
9 Q. Well, I want to know if you can remember 9 standing on the driver's side of your vehicle?

10 the exact words and in the order they were spoken? 10 A. Yes.
11 A. Well, he indicated that he didn't have 11 Q. Was Lieutenant Ford there during these
12 any reason to believe that I had been drinking. And 12 conversations?
13 then after that he indicated that the area was known 13 A. Yeah.
14 for, you know, illegal narcotics or drug smuggling, 14 Q. You said he had gone away for a while.
15 something along that line. 15 A. My recollection is that he wasn't there
16 Q. But was that all said without any 16 during the initial conversation with Detective
17 intervening commentary or questions from you? 17 Traviolia, but at some point, and I just don't
18 A. In my recollection, yes. 18 remember or recall exactly when, when I was looking
19 Q. Okay. 19 around, Lieutenant Ford was back in the area.
20 Did he tell you what authority he was 20 Q. Was Agent Dreland, did he speak to you?
21 asking for your driver's license? First of all, did 21 A. Yes, he did.
22 he ask you for your driver's license? 22 Q. What did he say?
23 A. Later in the conversation, yes. 23 A. He actually pushed himself forward.
24 Q. And how did you respond? 24 Pushed, you know, had come up past a couple of the
25 A. Well, I indicated that there were some 25 TOPD officers, and got up next to the driver's side
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1 outstanding issues in my mind, that the presence of 1 door and indicated in a very loud and authoritative
2 the federal agents indicated that this roadblock, 2 fashion that I was obligated to comply with the
3 and his statements indicated that the purpose of the 3 request to identify myself and that I had better
4 roadblock was outside of the boundaries that the 4 start complying or bad things would happen,
5 Supreme Court had laid out, and, as such, a request 5 basically.
6 for identification seemed to be unlawful to me. 6 Q. Did he say "or bad things would happen"?
7 Q. Your cell phone to Mr. Tubbiolo was open 7 A. No. But that was --he made allusions to
8 during this entire conversation? 8 that effect.
9 A. After I was, you know, after I was 9 Q. Well, what did he say that were the

10 stopped, I put the cell phone up on the dashboard of 10 allusions? What do you mean?
11 the vehicle, and I didn't interact with it at that 11 A. Yeah. He said that, you know, the law
12 stage. So I assume that it was still active. 12 required me to identify myself, that I could --I
13 Q. Okay. 13 can be arrested and charges taken against me for--
14 Did Detective Traviolia tell you --did 14 or charges brought against me for refusing to
15 you ask him on what authority he had to do this? 15 identify myself.
16 A. Quite possibly. 16 Q. Is that everything he said?
17 Q. Did he tell you that he was operating 17 A. That was the gist of what he said.
18 under tribal authority? 18 Q. Did you see any of the TOPD officers or
19 A. He could have, but I don't specifically 19 persons that you believed to be TOPD officers ask
20 remember that. 20 this agent --was that Agent Dreland?
21 Q. Do you remember anybody saying that 21 A. Dreland, yes.

..; 22 during this time? 22 Q. Did you see any of the TOPD officers ask
23 A. Not specifically, no. 23 him to come over and speak to you?
24 Q. Okay. 24 A. I did not.
25 Now, who else was in the vicinity while 25 Q. Okay.
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1 And did you see any of the TOPD officers 1 earlier that he was the on-scene commander. So I
2 speak to Agent Dre1and before he spoke to you? 2 was looking to him and his feedback with regards to
3 A. I did not. And I also did not see any of 3 what was going on, that ultimately he was the one
4 the TOPD officers indicate that it was inappropriate 4 that was making the decisions and defining what the
5 or unexpected for Agent Dreland to come forward and 5 scope of the operation was.
6 interrupt an interrogation that was being conducted 6 So I looked to him, tried to seek
7 by the TOPD officer. 7 confirmation in what I had just told Agent Dreland,
8 Q. Was your voice, was your, the way that 8 who became very angry at my suggestion that he
9 you directed your questions and comments at the 9 didn't have any jurisdiction on this. And

10 officers during these encounters with Lieutenant 10 Lieutenant Ford corrected me and said it was a
11 Ford and early on with Detective Traviolia, was it 11 multi jurisdictional task force.
12 basically, would you think it would be the same as 12 Q. All right. So when you say--
13 it was in that video? 13 First of all, I think this started out by
14 A. No. I think I was more forceful in the 14 talking about what was in your glove compartment or
15 video. Just because I'm more familiar with the 15 whatever. That was much later in the evening?
16 subject matter than I was back then. 16 You're not talking about this period of time?
17 Q. Were you forceful at all back on 12-20-02 17 A. No. This was --things were starting to
18 in this conversation, in these conversations? 18 speed up, if you will, at this particular stage. So
19 A. I was basically --my intent was to ask 19 I had this conversation with Agent Dreland. I
20 questions, and so that I would have enough 20 turned for confirmation from Lieutenant Ford. I
21 information to decide how I should respond. And my 21 received some feedback there. One of the other
22 intent was not to discourage communication, but 22 officers, I don't know if it was Detective
23 rather to find out as much information as I could to 23 Traviolia, but I believe it was, asked me to pull
24 make a reasonable decision. 24 the vehicle off to the side of the road.
25 Q. Okay. 25 Q. Well, I just want to know if this --
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1 Did anybody ask you --well, first of 1 We're going to go through this. But this
2 all, you didn't have a trunk, did you? 2 thing about the glove compartment--
3 A. No. 3 A. This was at the stage where, when Officer
4 Q. Did anybody ask you whether they could 4 O'Dell was involving himself and was demanding that
5 search your vehicle? 5 I exit the vehicle.
6 A. At some point during the encounter I do 6 Q. Okay. Well, so, we'll get back to that
7 remember some of the officers demanding to know what 7 in a minute.
8 was in the glove compartment of the, of the, of the 8 But coming back to this discussion with
9 truck. That's the only specific thing that I 9 Agent Dreland, you said that he was getting angry at

10 remember. 10 your responses. What was he doing? How did he
11 Q. At what point was this? 11 express that anger that you described?
12 A. Actually, I never finished answering your 12 A. Huffing and puffing, for lack of a better
13 other question there, up to the point where I was 13 description. Taken aback that I made this statement
14 forcibly removed from the vehicle. 14 and--
15 So after --after I had had the encounter 15 Q. Okay. But he didn't actually say to you
16 with Agent, Agent Dreland there, I had basically 16 something that said, You're making me angry, or--
17 indicated to Agent Dreland that I didn't think it 17 A. No. But his demeanor had visibly
18 was proper for him to be communicating with me given 18 changed.
19 the fact that this was allegedly a sobriety 19 Q. So it was a demeanor?
20 checkpoint with limited scope, and that he didn't 20 A. Yes.

; 21 seem to have any jurisdictional issues which 21 Q. And you asked Lieutenant Ford, who was
22 required his involvement. 22 back by this time, about what Agent Dreland' s
23 Lieutenant Ford was back in the area at 23 authority was? Is that what you said?
24 this time, and I specifically turned to him to seek 24 A. I had made the statement to Agent
25 clarity to that. Because he had indicated to me 25 Dreland. I turned to Lieutenant Ford, who was
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1 there, and looked at him, who corrected my statement 1 indication before I would --before I was going to
.'.. 2 to Agent Dreland, indicating that it was a 2 make the decision on whether or not I was going to
.3 multi jurisdictional task force. And he corrected 3 actually show it.

4 what I had told Agent Dreland, that he didn't have 4 So I don't specif- --I don't think that
5 any cause to get involved. 5 I specifically denied. I either didn't respond or I
6 Q. Okay. 6 was waiting for a response to that question.
7 You're aware that Lieutenant Ford denies 7 Q. All right.
8 saying that this was a joint task force? 8 So, again, after Lieutenant Ford made
9 A. Yes. 9 this statement in response to your questions to

10 Q. Is it your testimony he said this was a 10 Agent Dreland, or whatever, then what happened?
11 joint task force? 11 A. The next thing that I explicitly remember
12 A. Either a joint task force or 12 is someone asking me to pull off to the side of the
13 multi jurisdictional task force. 13 road. I don't remember where that request came
14 Q. You recall the words task force being 14 from.
15 stated by Lieutenant Ford? 15 Q. How did you respond to that?
16 A. Yes, I do. 16 A. I turned back to Lieutenant Ford and I
17 Q. All right. Directly in response to your 17 asked him very specifically whether or not I was
18 inquiries about why Agent Dreland was involved? 18 being detained. Lieutenant Ford responded by saying
19 A. Yes. And in direct response to my 19 that, no, I was not being detained. And I have a
20 conversations with Agent --20 certain operational definition for the word detained
21 Q. And that comment about the joint task 21 that I consider fairly important with regards to
22 force or task force, did Lieutenant Ford specify 22 these types of encounters.
23 what agencies were involved in the task force? 23 It's my understanding that if I'm not
24 A. I'm not sure if he explicitly named them 24 being detained, then what's taking place is a
25 or if I made a presumption based upon the fact that 25 voluntary consensual encounter, and that an
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1 the Border Patrol and the u.S. Customs agents were 1 individual has opportunity, or has the right to
2 there. 2 break off of a voluntary consensual encounter if
3 Q. But what you are sure of, what you're 3 they're not being detained. And that was the reason
4 testifying to is the words task force? 4 why I asked the question.
5 A. Yes. That was a key statement for me. 5 Q. But Lieutenant Ford, didn't he also make
6 Q. Either a word like joint or multi or 6 clear to you that you could not leave until you
7 something like that? 7 showed your license?
8 A. Yes. Uh-huh. 8 A. Well, after he indicated that I wasn't
9 Q. All right. 9 being detained, I then asked the question, Well, am

10 After Lieutenant Ford made that 10 I free to go? And it was, it was at this point I
11 statement, then what happened? 11 recall Officer O'Dell indicating that, basically,
12 A. Okay. One of the --the next thing that 12 I've had enough of your crap. Get out of the
13 I specifically remember was one of the officers 13 vehicle. Or something to that effect.
14 present requesting that I pull the vehicle off to 14 Q. Well, about this not being detained, did
15 the side of the road. 15 Lieutenant Ford respond to your question about, if
16 Q. Did you ever directly refuse to provide 16 I'm not being detained, am I free to go? Did
17 your driver's license in response to a question from 17 Lieutenant Ford respond to that?
18 any of the officers? 18 A. I don't remember any specific response.
19 A. My state of mind and what I remember is 19 But clearly I was not being allowed to go on.
20 that I had asked at some stage, either with the 20 Q. Did any officer tell you that, You're not

}, 21 conversation with Detective Traviolia or someplace 21 being detained, but you can't go until you show your
.,.j 22 else, for someone to identify a statute that 22 license?

23 obligated me to show a driver's license absent 23 A. To that effect, yes. Whether or not it
24 reasonable suspicion. And I never received any 24 was that type of wording or not --
25 response to that. And so I was waiting for such an 25 Q. So you were being somewhat not allowed to
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1 go until you showed your license; right? 1 A. Yes.
2 A. But "detained" has a very specific 2 Q. And then you're asking these questions,
3 meaning. And when someone asks that specific, that 3 Am I being detained? Then I'm free to go,
4 specific question, whether or not they're being 4 et cetera?
5 detained, the answer to that determines, or helps to 5 A. Right.
6 define whether or not --are they just holding me 6 Q. Okay. Then what happened?
7 because, well, because they can and they want to try 7 Well, first of all, do you recall how
8 to get me to voluntarily elicit this information for 8 many times that exchange may have happened?
9 as long as they think they can get away with it, or 9 A. No, I don't.

10 are they actually holding me because they feel that 10 Q. Because on the video we saw earlier it
11 they have a legal right to not allow me to go on any 11 seemed like it was three or four times.
12 further? 12 A. Yeah. I was --they were asking me
13 And this is the type of clarity that I 13 questions, and I was repeatedly asking if I was
14 was seeking by asking that question, Am I being 14 being detained.
15 detained? If I'm being detained, then it's clear to 15 In this incident here I only specifically
16 me that I'm not free to go, and I would have gone 16 remember asking if I was being detained once.
17 off --I would have responded to that particular 17 Q. Okay.
18 feedback. That particular feedback never came back. 18 So what was the next thing you can
19 I was told that I was not being detained. That 19 remember that anything happened or anybody said?
20 means very specifically to me that I have --at that 20 A. Okay. There was a point in there, and
21 point that I could break off the encounter and go on 21 I'm not sure exactly the time sequence hefe, that
22 my way. 22 one of the officers asked me, you know, could I give
23 Q. Well, if the officer said, you're not 23 them any information. And I gave them my first name
24 being detained, but first you have to show your 24 and I said, I'll give you my supervisor's number so,
25 driver's license, regardless of the definition that 25 you know, if you want to call back to my workplace
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1 you put into that one word, detained, you also have 1 and verify that I'm in this vehicle legitimately,
2 the information that first you need to show your 2 that sort of thing, that you can verify from them.
3 driver's license; correct? I mean, you did have 3 And I gave them a number, a contact number and a
4 that information; correct? 4 name. I believe it was Bob McMillan, who was a
5 A. Well, once again, it's my understanding 5 project investigator for the group, and his contact
6 that, you know, officers can ask, you know, request 6 number.
7 and even demand any number of things, but whether or 7 I remember someone writing that
8 not those are lawful demands that place a legal 8 information down, but also a statement from the
9 obligation on an individual are an entirely 9 background that, you know, basically, we have no

10 different matter. 10 reason to believe that, you know, any of that
11 Q. With regard to these officers that night, 11 information is true or correct.
12 even if they said you weren't being detained when 12 So they took the information, but then
13 asked if you were free to go, they did tell you that 13 responded that that was basically insufficient from
14 you still needed to show your license first; 14 their perspective.
15 correct? 15 Q. So they were letting you know that they
16 A. In effect. 16 still wanted your driver's license?
17 Q. Well-- 17 A. Basically.
18 Okay. So they may have used those words 18 Q, And your vehicle registration, did they
19 or said something like that; correct? 19 ask for that?
20 A. Yes. 20 A. The only specific --I only remember that
21 Q. Okay. 21 specifically at the beginning of the encounter.
22 So we're at the point where Lieutenant 22 Q. Okay.
23 Ford has responded to you about Agent Dreland and 23 A. There could have been.
24 somebody has asked you to pull off the road; 24 Q. So you gave them Mr. McMillan's name and
25 correct? 25 phone number?
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1 A. Yes. 1 Q. Do you remember what it was?
2 Q. And you mentioned something about 2 A. I've had enough of your crap or bullshit
3 somebody talking about Fourth Amendment crap. Are 3 or something along that line.
4 we getting to that point? 4 Q. Okay.
5 A. Yeah. I don't specifically remember 5 Now, did Traviolia say anything more to
6 that, that statement. 6 you during this time while you were still in the
7 Q. Okay. So --7 vehicle?
8 A. But there was a lot of background chatter 8 A. Nothing that I specifically made note of.
9 that was starting to take place at this particular 9 Q. How about Officer O'Dell, an~ng other
10 stage. So, like I said, there were several officers 10 than what you've said so far?
11 and agents around that were gathered around the 11 A. At this stage, after Officer O'Dell
12 driver's side of the vehicle. And there was just 12 indicated that --told me to get out of the vehicle,
13 general rumblings from those officers who were 13 I noted that several of the officers present put
14 present. 14 their hands on their guns. And at this stage my
15 And at this stage I was shutting down 15 concern went to my immediate safety and making sure
16 most of the input other than cuing off of Lieutenant 16 that I didn't engage in any activity that could be
17 Ford, because he had indicated that he was the 17 misconstrued as a threat to the officers.
18 on-scene commander. 18 So, basically, I was no longer
19 Q. Okay. 19 specifically listening to anything coming from the
20 A. SO, in other words, there were 20 officers. I was taking action to alleviate any
21 undoubtedly statements made that I don't 21 threat the officers may have felt I presented.
22 specifically recall. 22 I turned off --I turned off the engine
23 Q. Was your car still running during this 23 so the officers wouldn't feel threatened by the
24 time? 24 vehicle. I took the keys out so they know that it
25 A. Yes, it was. 25 would take me a finite amount of time to turn the
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1 Q. Before you were removed from the vehicle, 1 vehicle back on if I had so chosen to do so. I put
2 what did Officer O'Dell state --you know who 2 the keys in clear view so they could see where the
3 Officer O'Dell is now; correct? 3 keys were. I put my hands out upon the steering
4 A. Yes. 4 wheel so they could, everyone could see where my
5 Q. Okay. What did Officer O'Dell say to 5 hands were so they weren't reaching for anything
6 you? 6 that could be a threat for them.
7 A. He said something to the effect that, 7 And at that stage it became obvious that
8 I've had enough of your crap. Get out of the 8 the officers were going to arrest me at this stage.
9 vehicle now. 9 And I allowed them to --without taking any further

10 Q. Okay. That isn't where somebody talked 10 action, I just allowed whatever was going to happen
11 about the Fourth Amendment? 11 to happen.
12 A. Right. Like I said, I don't specifically 12 Q. You became a passive --you became
13 recall that particular statement. That could have 13 passive; correct?
14 been within this time frame or not. 14 A. Yes.
15 Q. Well, do you remember somebody saying 15 Q. So you didn't take any action to fight
16 something about the Fourth Amendment and crap all 16 them off?
17 together, or something like that? Fourth Amendment 17 A. Right.
18 bullshit, any kind of line like that? 18 Q. But you also took no action to assist
19 A. Possibly. 19 them?
20 Q. You don't recall? As you sit here today, 20 A. I didn't want to give them any reason to

: 21 you can't be sure? 21 believe that I was maybe moving too quickly or
22 A. I can't be sure. 22 something that could be construed as a threat. So I
23 I do remember O'Dell making it explicitly 23 thought my best response was to sit there perfectly
24 clear that he wanted me out of the vehicle at this 24 still and show them where my hands were.
25 particular stage. And he used a profanity. 25 Q. Okay.
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1 So you had been told to move your car to 1 A. Not in those --not in those terms, no.
2 the side of the road? 2 Q. Any other terms?

...3 A. Yes. 3 A. Other than the fact that they didn't
4 Q. And you didn't do that? 4 indicate that they weren't. I had no reason to
5 A. Well, I was --the feedback that I got 5 believe that they weren't operating as State
6 from Lieutenant Ford, the on-scene commander, 6 officers at that particular stage.
7 indicated that I wasn't being detained, which 7 Q. Up to this moment when you turned off
8 indicates that the request to pull off to the side 8 your engine and put your hands up there on the
9 of the road is a voluntary request and not something 9 steering wheel or whatever, did anybody tell you you

10 that I was mandated to do. 10 were under arrest?
11 Q. Okay. But he also, or someone also said, 11 A. I do not recall any such statement.
12 You're not leaving until you show us your license? 12 Q. Okay. How did you get out of the
13 A. Possibly. 13 vehicle?
14 Q. Okay. 14 A. I believe Detective Traviolia and Officer
15 So nobody said, You're free to drive 15 0 I Dell took the lead here. One of them reached in

16 away? 16 and unlocked the driver's side door. The door was
17 A. No. 17 then opened. One of them then reached in and
18 Q. And they told you to pull to the side of 18 unclipped my seat belt. And then they reached in
19 the road? 19 and grabbed me around either arm and pulled me out.
20 A. I was requested to pullover to the side 20 Q. When you mentioned that they wanted to
21 of the road. 21 know if there was anything in your glove box, was
22 Q. And you didn't do that? 22 this before you were removed from the vehicle?
23 A. No, I didn't. 23 A. Yes, it was.
24 Q. So that's when Officer O'Dell said, I'm 24 Q. Okay. And was it after you had put your
25 tired of your bullshit, or something? 25 hands on your wheel?
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1 A Yes. 1 A. This is where I'm not sure exactly where
2 Q. And that's when you turned off the motor, 2 this occurred. Within the time frame.
3 put your hands --what did you put them on, the 3 Q. Okay.
4 steering wheel or something? 4 A. And this also reinforced my desire to
5 A. I believe so. 5 make sure that the officers knew that I wasn't a
6 Q. Okay. 6 physical threat. Because someone had obviously
7 Still your phone is on? 7 raised the issue, What's in your glove compartment,
8 A. As far as I know. Reception is spotty 8 meaning, you know, Is there a weapon or something
9 out there, so sometimes the line --9 like that in there? At least that's the way I

10 Q. Okay. So then what happened? 10 construed it. So I wanted to make perfectly clear
11 Well, let me go back. I want to ask you 11 by my actions that I was not a threat to any
12 two questions. Up until this point, again, did 12 officers.
13 anybody tell you they were doing whatever they were 13 Q. Let's talk about when the officers put
14 doing pursuant to tribal authority? 14 their hands on their guns. How many officers did
15 A. I don't remember any explicit statement 15 that, that you saw?
16 to that effect. 16 A. More than two.
17 Q. Did anybody up to that time tell you, 17 Q. Did anybody take a weapon out of its
18 We're operating under the authority of the State of 18 compartment?
19 Arizona? 19 A. I do not remember any weapon being
20 A. I don't recall any specific statement to 20 removed from its holster.
21 that effect, either. 21 Q. Okay.
22 Q. Okay. 22 Did anybody threaten you with force with
23 And certainly up to this point nobody had 23 their gun?
24 identified themselves as an Arizona State officer; 24 A. No.
25 is that correct. 25 Q. Were they just kind of like putting their
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1 hands over in the area --1 your license. So he was tel1irig you you had to show

'.'0 2 A. In a ready --in a ready position. So, 2 your license; correct?
3 as opposed to when, you know, they stop someone they 3 A. Yes.
4 have no individualized suspicion, just asking some 4 Q. During this encounter before you were
5 questions, there's a certain pose and demeanor that 5 removed from the vehicle did you mention to the
6 officers have when they're more on the ready because 6 officers any particular Supreme Court case?
7 they're anticipating a possible confrontation or 7 A. Well, Indianapolis versus Edmond was the
8 whatnot, and they're in a different pose. They 8 key that I was relying upon, so if I did, that was
9 assumed the pose of being ready for a physical 9 the case that I referenced.

10 confrontation and had their hands on the ready on 10 Q. But you don't have an independent recall
11 their holsters. 11 as you sit here today having done that?
12 Q. Okay. 12 A. I think my statement was more general
13 Fair to say this question about the glove 13 with regards to various Supreme Court cases. But
14 compartment was done contemporaneous with this event 14 that was the one that was predominant in my mind.
15 of people touching their guns? Or after? 15 Q. Okay. I think that takes us up to the
16 A. Somewhere in that time frame. That's 16 point where you were taken out of the vehicle.
17 reasonable, yes. 17 MR. FRAZIER: I'm going to take a short
18 Q. Okay. Prior to your actual removal from 18 break and we'll just keep on from there and get
19 the vehicle is there anything else that comes to 19 through it.
20 mind that occurred that we haven't gone over yet? 20 (A recess was taken from 12:56 until
21 Or that anybody said? 211:01.)
22 A. Yeah. Well, I'll make note of the fact 22 Q. BY MR. FRAZIER: Okay. Describe how you
23 that when I indicated earlier with Detective 23 were removed from the vehicle.
24 Traviolia, when he indicated that the area was known 24 A. I thought I already did that.
25 for drug smuggling and illegal immigrants, he made 25 Q. All right. In your affidavit you
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1 that exact same --or a very similar statement to my 1 mentioned something about being pulled by the armpit
2 defense attorney, Mark Victor, when Mark was 2 or anything like that. Are you claiming any
3 conducting an interview with him. And he made that 3 personal injury from that?
4 statement unsolicited by Mark. 4 A. No. No.
5 So whether or not Detective Traviolia 5 Q. Okay.
6 specifically remembers making that statement, it's 6 And when you came out of the vehicle you
7 clear that there's certainly an understanding and a 7 were put on the ground; is that correct?
8 concern in the officers that were conducting the 8 A. Yes.
9 roadblock there that those were outstanding issues. 9 Q. Was that on the pavement or off the

10 Q. Well, your testimony, though, is that he 10 pavement?
11 said that unsolicited --11 A. Yes. Yes. Right outside the door of the
12 A. Yes. 12 vehicle.
13 Q. --that evening? 13 Q. All right. And then you were handcuffed?
14 A. Yes. 14 A. Yes.
15 Q. Just looking at your affidavit, and you 15 Q. Were you on your belly on the ground?
16 said that --you told the officers you were 16 A. Yes.
17 uncomfortable providing your license given the 17 Q. Were you put back so you could sit on
18 current circumstances? 18 your bottom? Or just left that way?
19 A. Yes. 19 A. Well, I was laid down on the pavement.
20 Q. Okay. So you did tell them that? 20 My arms were taken behind my back. I was handcuffed
21 A. Something to that effect. I had 21 with my hands behind my back. And then I was picked
22 outstanding issues with regards to the legitimacy, 22 up by the armpits and brought over to the south side
23 legality of the request. 23 of the road.
24 Q. Also in your affidavit you say that 24 Q. Okay.
25 Traviolia still indicated that you needed to provide 25 A. Where the staging area was.
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1 Q. So then when you were brought over to the 1 A. Yes.

.,., 2 south side of the road you were off of the pavement 2 Q. That's not an issue?
3 now and on the dirt area? 3 A. Yeah. That's not an issue.
4 A. Yes. 4 Q. Okay.
5 Q. And were you immediately put into a 5 A. SO he was gone for some length of time
6 vehicle, or was a citation written for you first? 6 and came back and returned my wallet and put, and
7 A. No. I was on the ground for what to me 7 put it back in my pocket, I believe.
8 seemed like a lengthy period of time, at least a 8 Q. Okay.
9 half-hour, if not longer. 9 And did he write the citation then?

10 Q. Before you were cited? 10 A. No. It was at a later time.
11 A. Before I was cited. And it wasn't until 11 Q. Did any other officer come and talk to
12 after I was cited that I was put into a TOPD 12 you before he wrote the citation?
13 vehicle. 13 A. Yes. Officer O'Dell came over on a
14 Q. Okay. 14 couple of occasions. It was unclear to me what his
15 Now, prior to being cited did anybody 15 intent or purpose was for coming over. He indicated
16 tell you you were under arrest? 16 at one point that if I had just complied, I would be
17 A. No. 17 home right now, as opposed to sitting on the side of
18 Q. Did anybody tell you they were --that 18 the road facing jail time. And at one point he was
19 their actions were under tribal authority? 19 talking to another officer who I don 't know who it
20 A. Not to my recollection. 20 was, in close proximity to me, and made a remark
21 Q. And up to the time you were cited did 21 with regards to me being a green freak or something
22 anybody tell you they were acting under federal 22 along that line.
23 authority? 23 Q. Okay.
24 A. No. 24 Could it have been any kind of words like
25 Q. Did anybody tell you prior to the time 25 that, like tree hugger, environmental activist?
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1 you were cited that they were acting under Arizona 1 A. I remember green freak specifically, but
2 authority? 2 obviously that implies those types of activists.
3 A. No. 3 Q. Okay.
4 Q. Now, when you were --4 Your testimony is he said something that
5 Did the officers talk to you again before 5 made you feel that he was disparaging your activism?
6 you were cited? 6 A. I specifically remember green freak.
7 A. Yes. Some of them did. 7 Q. Okay. Did he say anything else that you
8 Q. They took your wallet? 8 remember?
9 A. Yes. 9 A. No. Just, you know, specifically he came

10 Q. Was there a conversation between you and 10 over and indicated that, you know, I didn't, I
11 the officer about your wallet and your driver's 11 didn't need to be there, that if I had just
12 license? 12 cooperated, none of this would have happened. And
13 A. Yes. 13 remarks he was making to other officers.
14 Q. Okay. Relate that. 14 Q. Did any of the other officers come over
15 A. Pretty straightforward. Detective 15 and say anything to you during that time?
16 Traviolia wanted my wallet so he could get my 16 A. No.
17 license and run a check. He patted me down, took 17 Q. Okay.
18 the wallet out. He indicated there was money in it. 18 So then the next thing that happened then
19 I asked him if he would count it. He did. Then he 19 was that you were given a citation?
20 indicated he was --and then he took it and --20 A. Well, before I was given the --let me
21 Q. Took the wallet or the license? 21 back up a little bit.
22 A. He took the wallet and the license. 22 At one point I heard Agent Dreland in the
23 Q. And the money? 23 background. Agent Dreland had returned to the
24 A. Yes. 24 center line of the roadblock after I had been pulled
25 Q. Was all the money returned? 25 out of the vehicle. I heard someone that he was
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1 I seem to remember someone doing that, 1 that what you just said?
2 but I don't recall who it was. 2 A. That most vehicles were stopped again.

...,I 3 Q. When you said you heard Officer Dreland 3 Q. So there was a period of about 40 minutes
, 4 speaking to someone on the line, how far away were 4 where there was some aberration in the method of

5 you from that conversation? 5 stopping vehicles? Is that what you're saying?
6 A. Ge.ez. You know, the pull-off there is 6 A. Well, this was the only opportunity I had
7 not all that deep off of the main road. I was maybe 7 through the entire roadblock sequence to observe
8 a third of the way into the pull-off, propped up 8 this uninterrupted. So I don't know what the
9 next to one of the TOPD vehicles. And Agent Dreland 9 sequence was before or what it was after.

10 was back in the middle of the road. So I'm not --10 Q. You weren't observing that inside the
11 I'm not sure what that distance would be offhand. 11 police car?
12 Maybe --I don't know, 20, 30 feet. 12 A. When I was in the police car I got to
13 Q. According to your affidavit, at some 13 observe operations for some amount of time. But
14 time --14 there was a point in there when a Border Patrol bus
15 Well, let's talk about the entire time 15 arrived on scene and that bus parked basically
16 after you were removed from your vehicle until you 16 directly in my point of view, so it cut off a lot of
17 left the scene, you talked about cars being waved 17 my view for a lengthy period of time.
18 through or trunks being checked. 18 Q. All right.
19 A. Yes. 19 Were you aware of any auto accident that
20 Q. Things like that. I'd like to get your 20 had occurred while you were out there that night?
21 description of everything that you saw during that 21 A. I remember the officers either talking
22 period of time that you, that you claim was cars 22 about it or making reference to the fact that an
23 being taken out of sequence or being waved through 23 accident had occurred.
24 or trunks being checked. 24 Q. You didn't see the accident or know what
25 A. Okay. Well, I had a front-seat view to 25 happened?

Page 163 Page 165
1 roadblock operations when I was on the side of the 1 A. No, I --no, I didn't.
2 road after I had been pulled outside of the vehicle. 2 I didn't finish giving my observations
3 And I started to pay attention to how vehicles were 3 while I was on the ground. Would you like me to
4 being processed by the agents. And, specifically, I 4 continue at this stage?
5 noted that after I was pulled off the side of the 5 Q. Yeah. We talked about cars going
6 road another officer jumped into the cab of my 6 through, and then there were some other things. You
7 vehicle at that time and put the key in the ignition 7 described them a lot in your affidavit, but please
8 and pulled it off to the side of the road. And it 8 do.
9 was taken out of my view. So I don't know exactly 9 A. Okay.

10 where it was put or what was done to it after I was 10 I observed the vehicles that were being
11 removed. 11 processed in my field of view. I could see
12 I noted --I noted that vehicles were 12 trunks --for vehicles that had trunks, trunks being
13 not --every vehicle was not being stopped. 13 popped and searched by police officers. I could see
14 Vehicles were, were being waved through. It seemed 14 police officers referencing some sheet of paper
15 that most vehicles were being waved through for the 15 while they were looking at the license plates of
16 initial time frame after I was removed. For how 16 some vehicles as they were passed through. So they
17 long, I'm not sure. Five, ten minutes. 17 were checking, you know, the license plate against
18 Mter that it would seem that one or two 18 something that was on a piece of paper.
19 vehicles would be stopped. They would be processed. 19 I could see --I could hear officers
20 And then several vehicles would be waved through. 20 requesting documentation checks and checking over
21 And this would gradually get back to a level where 21 license, registrations, insurances, that sort of
22 most vehicles seemed to be stopped after half an 22 thing. .

23 hour, 40 minutes, an hour, something like that. 23 Q. You heard them actually asking for
24 Q. Did you --after about half an hour, 40 24 insurance?
25 minutes, then every vehicle was stopped again? Is 25 A. I won't say that with any, with any
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1 explicit clarity, because --1 Q. Okay.
2 Q. You don't remember it? 2 A. I was aware of the fact that Officer
3 A. --I don't specifically remember it. 3 O'Dell was a canine officer and that there was a
4 Q. Did you hear anybody refuse to allow 4 canine unit vehicle that was present at the
5 their trunks to be searched and then they were 5 roadblock.
6 searched anyway? 6 Q. During the time that you thought officers
7 A. No. 7 were touching their weapons could any of them have
8 Q. And in all of those cases where trunks 8 instead been reaching for handcuffs? Or did you see
9 were searched, in some cases you don't know whether 9 them actually touch their weapons?

10 there was even probable cause that arose during the 10 A. I saw them with their hands on the top of
11 initial stop; correct? 11 the holsters of their weapons.
12 A. Right. 12 Q. All right. Anything else, say, up until
13 I'll make note of the fact that there 13 the time Mr. Perry and Mr. Tubbiolo came? Did you
14 were a lot of individuals that were loaded onto the 14 notice anything else that stands out to you that we
15 Border Patrol bus after the bus came on scene and I 15 haven't discussed? We've talked about vehicles
16 was in the police vehicle. 16 being waved through --
17 Q. Okay. So you saw persons loaded on, but 17 A. Uh-huh.
18 you did not see or hear the operation that led to 18 Q. --at the border?
19 those people being loaded on? 19 A. License plate checks.
20 A. Correct. 20 Q. License plate checks.
21 And there were a lot more Border Patrol 21 You were doing that before your friends
22 in general that were within my --22 came?
23 With the arrival of the bus, the Border 23 A. Oh, that I observed the officers doing
24 Patrol was a lot more prevalent in my line of view 24 license plate checks.
25 as they were loading people onto the bus and that 25 Q. Oh, I see what you mean.
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1 type of thing. 1 All right. So what happened when they
2 Q. Prior to the time that Officer Traviolia 2 arrived? How did you find out that they were
3 said that he was going to cite you into a state 3 coming, that they were going to talk to you, that
4 court or that you would go to a state facility, or a 4 you would be able to leave with them if you signed
5 county facility, rather, I should say, had there 5 the citation? How did that all come to be?
6 been any comment by any officer that he was going to 6 A. At some stage after I had been pulled out
7 cite you for a State violation or that he was acting 7 of the vehicle --I don't remember exactly when --I
8 under State authority? 8 was told that my supervisor had been reached back at
9 A. The citation there that included the ARS 9 the University of Arizona and that they were

10 violation or citation, sir. 10 en route to basically retrieve, retrieve the
11 Q. Okay. So until that time that authority 11 vehicle. I don't know if that occurred after I was
12 had not been mentioned or discussed? 12 put in the police vehicle or if I was on the ground.
13 A. There had never been any distinction 13 Q. Then did the officers speak to you any
14 whatsoever, so --14 more after they arrived?
15 Q. Okay. 15 A. Nothing that hadn't been iterated before.
16 You had also mentioned in your affidavit 16 You can talk to these guys. I'll give you an
17 something about a dog. You saw dogs on the line? 17 opportunity after you talk to them to reevaluate,
18 A. I don't think I specifically mentioned 18 you know, whether or not you want to sign the, sign
19 a --19 the citation or not.
20 Q. Okay. 20 Q. And what led you to change your mind and

i 21 A. I did not --21 sign the citation?
.: 22 Q. Let me ask it this way: Do you remember 22 A. Talking to some friendly faces there,

23 seeing a dog on the scene or more dogs than one? 23 discussing what had happened, what my options were,
24 A. I don't remember seeing a dog on the 24 and having an opportunity now for a couple of hours
25 scene. 25 to sit back and think about it a little bit more, I
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1 felt that it wasn't necessary for me to actually go 1 them together with you did you talk to any of the
2 down to the processing center to be processed, as 2 officers about what the purpose of the checkpoint., 3 opposed to signing the fonn. 3 was again? With them in your presence.

4 So I consulted with Andrew Tubbiolo and 4 A. Yeah. I don't specifically recall doing
5 Marcus Perry when they arrived and I thought that 5 so.
6 that would be in my best interest. 6 Q. Before you were removed from your vehicle
7 Q. So you signed the citation and went on 7 did anyone ask you whether or not you were a member
8 your way? You stood around and wrote down license 8 of the tribe?
9 plates first? 9 A. I don't recall such a question.

10 A. Yes. So I indicated that --it's on the 10 Q. Did you volunteer that infonnation one
11 citation. I believe Detective Traviolia came back 11 way or the other during that time?
12 over with a fonn. I signed the citation. And then 12 A. I don't recall any exchange like that.
13 at some point I think I asked Lieutenant Ford if it 13 Q. Okay. All right.
14 would be all right if I went around and wrote down 14 All right. I've got a few exhibits I
15 license plates of the various police vehicles that 15 want to get in, and then I think we can turn it over
16 were present. 16 to Mr. Euchner.
17 I got his permission, and I went around 17 I'll get out what I'll have marked as
18 and I recorded several vehicles, I believe five or 18 Exhibit 2, which is going to be something that I
19 six TOPD vehicles and four or five Border Patrol 19 printed out from your website.
20 vehicles that were still present on scene. 20 (Exhibit 2 was marked for identification
21 Q. Okay. 21 by the reporter and is attached hereto.)
22 Any --go ahead. 22 Q. BY MR. FRAZIER: This is a four-page
23 A. I'm sorry. There was another --23 document that's printed from the CD that you gave me
24 When I was in the police vehicle, 24 in response to the request for production. And, as
25 something that I noted that I didn't mention 25 you can see, it refers to Initial Report,
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1 earlier, and that was that at some point Agent 1 December 28th, 2002.
2 Dreland had come back over in the process of the 2 A. Yeah.
3 secondary staging area where I could see him. And a 3 Q. Midway through the first page there's a
4 TOPD officer had come up to him, and they were 4 narrative that begins and it goes on for several
5 conversing about something. And the TOPD officer 5 pages. Is this something that you typed up?
6 had pointed to what I had assumed was a vehicle that 6 A. Yeah. Yes.
7 had just passed through the roadblock. 7 Q. Okay.
8 Agent Dreland looked --got excited about 8 A. Or --yeah, I put this together myself.
9 whatever they were talking about and he moved 9 Q. Okay. And this is --how long after the

10 quickly towards his vehicle, started the engine, and 10 incident did you type this up?
11 left to do something. 11 A. Well, this was posted on December 28th,
12 Q. So you don't know --I'm sorry. 12 so I would have been putting together my thoughts
13 A. But I don't know what the nature of the 13 over the couple days prior to the 28th.
14 conversation was or why Agent Dreland actually chose 14 Q. Okay. And these are all your own words?
15 to leave at that particular time. 15 A. Yes.
16 Q. Thank you. 16 Q. And that goes on to page 4 of 4, kind of
17 A. That was the last time that I saw him 17 ends at the bottom there where it says, "I will be
18 that evening. 18 seeking a change of venue to Tucson."
19 Q. Did you drive your own --the same 19 A. Yeah.
20 vehicle that you had arrived in, were you the person 20 Q. That's the last line?

i 21 who drove that away? 21 A. Yeah.
or"; 22 A. No. I believe --I believe Marcus Perry 22 Q. Okay. And that's an accurate

23 drove the vehicle and I was the passenger in the 23 reproduction of your statement that's on your
24 vehicle. 24 website?
25 Q. With Mr. Perry or Mr. Tubbiolo or both of 25 A. Without actually going through it
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