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IN THE UNITED STATES DISTRICT COlTRT
FOR THE DISTRICT OF ARIZONA

TelTence Bressi, )

)
Plaintiff, ) No. CV.O4-264 TUC JMR

)
Ys. ) ORDER

)
Michael Ford, Eric O)Dell, George )
Traviolia, Ric.hard Saunders) and the )
United States of America) )

)
Defendal1ts. )

)

Plaintiff filed suit in Pima County Superior Court against Tohono O'odham Police

Officers, alleging constitutional violations and torts. The United States substituted itself for

the tort claims and removed the case to this Court. Plaintiff objected to the substitution and

filed a motion to remand. Defendants countered with a motion to djsmiss. On December 9,

2004, a hearing was held on these matters, at which time the Court denied Plaintiff s motion

to remand, overruled Plaintiffs objection to substitution, and took the motion to dismiss

under advisement. For the reasons stated below, Defendants' motion to dismiss is granted

in part and denied in part, and a telephonic scheduling conference is set for February 3,2005,

at 9:30 a.m., with the Judge's law clerk.
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Facts and Prior Proceedings

The facts alleged in the complaint are as follows. On December 20, 2002, Plaintiff

Teuence Bressi was driving on Arizona State Route 86 through the Tohono 0' odham Nation

("the Nation") Whell Defendants Richard Saunders, Michael Ford, George Traviola, and Eric

O'Dell-all Tohono O'odham Police Department officers ("the Officers")-stopped him at

a roadblock. (Complaint' 4.) The purpose of the roadblock is not specified in the

complaint, but Plaintiff alleges that the Officers were "enforcing state law on a state highway

in their capacity as state police officers, [and] violating Constitutional requirements regarding

roadblocks and sobriety checkpoints." (Id. ~ 18.)

At the scene, Plaintiff argued the constitutionality of the roadblock with the Officers,

who then realized that Plaintiff was not drunk. (ld. ~ 6.) The Officers continued to detain

Plaintiff, however, and requested his identification papers, but Plaintiff refused to comply.

(Id. ~ 7.) The Officers arrested Plaintiff and issued a citation requiring appearance in Ajo

Justice Court for violations of A.R.S. § 28-1595(B) (faiJure to provide driver license or

evidence of identity) and A.R.S. § 28-622(A) (failure to comply with police officer). (Id.)

The Officers had been certified by the Arizona Police Officers and Training Board to enforce

Arizona law, pUl"Suant to A.R.S. §§ 13-3874 and 41-1822. (Id. ~ 2.)

Ajo Justice Court dismissed the charges without prejudice because the Officers failed

to file the traffic complaint with the court. (Id.' 9.) Thereafter, Plaintiff sent notices of

claims to each of the Officers pursuant to Arizona Jaw. (Id., 10.) Four days later, Officer

Tra violia reflled the charges. (ld., 11.) Ajo Justice Court dismissed the refiled charges with
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prejudice after the Officers refused to produce documents required by the court's subpoena.

(Id. ~ 13.) On February 17, 2004. PlaintitI flied this complaint in Pima County Superior

Court. Defendants removed to this Court on May 19.2004.

Joint Motion to Dismiss

AJthough Defendants: motion is based on Fed. R. Civ. p, 12(b)( 1) and (b)( 6). only the
I

Rule 12(b)( 1) standard is relevant for the Court ~s decision. as is discussed below.

General Legal Standard

Rule 12(b)(I) authorizes dismissal for lack of jurisdiction. '"[Initially.] in reviewing

a Rule 12(b)( 1) motion to dismiss for lack of jurisdiction, we take the allegations in the

plaintiff's complaint as true," Wolfe v. Strankman, ---F 3d ---,2004 WL 2853235~ *2 (9th

Cir. Dec. 14,2004). Where a 12(b)(1) motion challenges a complaint's factual allegations

by presenting evidence outside the complaint, Plaintiff has the burden to provide evidence

that subject matter jurisdiction exists. Jd. However, "when the jurisdictional issue and the

substantive issues are so intermeshed that the question of jurisdiction is dependent on

decision of the merits," summar)' judgment treatment is required, such that disputed issues

of fact should bc resolved in the non-movant's favor. Metro Industries, Inc. v. Sammi Corp.,

82 F.3d 839,846 (9th Cir.1996) (internal quotation marks omitted).

r;"'"
.'i,\"
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~:\!nlmarv of Plaintiff's Claims

Plaintiff asserts that the Officers committed malicious prosecution in refiling charges

against him in Ajo Justice Court. Malicious prosecution sounds in tort rather than in

constitutional law. Freeman v. City of Santa Ana, 68 F.3d 1180,1189 (9thCir. 1995),

Plaintiff's complaint also asserts violations of his rights under the Fourth Amendmcnt

of the U.S, Constitution, Plaintiff is emphatic that thc Officers acted ''as officers of the State

ofArizona,~' although he does not mention 42 V.S.C, § 1983 the statutory ground for his

claims (presumably because he sought to proceed in state court). Nor does the complaint

identify whether Plaintiff is suing the Officers in their official capacities, their individual

capacities, or both. Nevertheless, the Court construes the complaint as asserting claims

pursuant to § 1983 that allege U.S. Constitutional violations, and proceeding against the

Officers both in their official and individual capacities as Arizona officers. For all claims,

Plaintiff seeks damages and injunctive relief.

Finally, Plaintiff alleges violations of the Arizona Constitution.

Malicious Prosecution Claim Against the United States

The United States successfully obtained substitution on behalf of the Officers as the

sole Defendant for the malicious prosecution claim. Plaintiff conceded at oral argument that,

given the substitution, dismissal of the claim is proper because Plaintiff has not exhausted

his administrative remedies under the Federal Tort Claims Act. Therefore, the motion to
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dismiss the malicious prosecution claim is granted, without prejudice, and the United States

is dismissed as a party. The remaining claims pertain to the Officers.

S

u.s. Constitutional Claims

1. Tribal Sovereign Immunity

a. Immunity of Tribes

"The issue of tribal sovereign immunity is jurisdictional in nature." McClendon v.

United States, 885 F .2d 627, 629 (9th Cir. 1989). "Suits against Indian tribes are [J barred

by sovereign immunity absent a clear waiver by the tribe or congressional abrogation." Okla.

Tax Comm'n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505,509 (1991). The

Nation I s sovereign immunity "extend [ s] to a11lands within tlle Reservation and to all persons

and activities carried on within the Reservation." Tohono a 'odham Nation v. Schwartz, 837

F. Supp. 1024, 1026 (D. Ariz. 1993). State highways "running through a reservation remain

part of the reservation and within the territorial jurisdiction of the tribal police," Ortiz-

Barraza v. United States, 512 F.2d 1176, 1180 (9th Cir. 1975).

b, Immunity of Tribal Officials

Tribal immunity "extends to tribal officials when acting in their official capacity and

within the scope of their authority," Linneen v. Gila River Indian ('mty., 276 F .3d 489, 492

(9th Cir. 2002) (quoting United States v. Oregon, 657 F.2d 1009, 1013 n.8 (9th Cir,1981)).

For both ot'ficial and individual capacity claims involving alleged actions pursuant to state

authority, tribal defendants do not act within their "scope of authority" if they acted "under
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the color of state law" under "well established" § 1983 principles. Evans v. McKay, 869 F .2d

1341, 1348 (9th Cir. 1989). Evans reversed dismissal of claims brought by non-Indian

plaintiffs against tribal officials who had "acted in concert with [other] police defendants,

whose actions we have here held to be 'under color of state law,' [so that] their actions

cannot be said to have been authorized by tribal law. ..." fd. at 1348 n. 9. The court noted

that "private parties who act in concert with officers of the state are acting under the color

of state law within the meaning of section 1983." [do at 1348 (citation omitted).

Defendants incotTectly argue that Linneen applies to this case, Liwleen upheld

dismissal of official capacity c.laims against a tribal officer based on tribal sovereign

immunity. Unlike Evans, however, Linneen did not involve allegations of actions under

color of state law. Linneen, 276 F .3d at 491-92.

c. "Color of State Law"

"Section 1983 creates a cause of action agalllst any person who, acting under color

ot.state Jaw, abridges 'rights, privileges, orirnmunities secured by the Constitution and laws'

of the United States," Save Our ~"alleyv. ~ound Transit, 335 F.3d 932, 936 (9thCir. 2003).

"[I]n the usual case we ask whether the State provided a mantle of authority that enhanced

the power of the hann-causing individual actor." National Collegiate Athletic Ass'n v.

Tarkanian, 488 U,S. 179, 192 & n.12 (1988). "Misuse of power, possessed by virtue of state

law and made possible only because the wrongdoer is clothed with the authority of state law,

is action taken 'under color of state law." Billings v. United States, 57 F .3d 797, 801 (9th

Cir. 1995) (quoting Scott v. Rosenberg, 702 F.2d 1263, 1269 (9th Cir.1983».
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d. Relevant Circumstances

The centra] inquiry is whether enforcing Arizona law was within the Officers' "scope

of authority." Tribal officers have inherent authority to stop and exclude trespassers on tribal

land, Ortjz- Barraza. 512 F .2d at 1179, .'Where jurisdiction to try and punish an offender

rests outside the tribe, tribal officers may exercise their power to detain the offender and

transport him to the proper authorities," Duro v. Reina, 495 U.S. 676,697 (1990). Tribes

do not have inherent jurisdiction to prosecute non-Indian offenders in victimless crimes. See

Oliphant v. Suquamish Indian Tribe, 435 U,S. 191.211-12 (1978). The State of Arizona,

however, authorizes tribal police to enforce Arizona law if they receive Arizona certification

pursuant to A.R.S. §§ 13-3874 and 41-1822.

The comp]aint alleges that "the civil rights of [Plaintiff] were violated by the

Defendants, individual police officers who were acting in their capacity as officers of the

State of Arizona in enforcing Arizona Jaw." (Complaint at Introduction.) The complaint

goes on to allege that the Officers detained Plaintiff and other cars at a roadblock, demanded

that Plaintiff produce identification, and cited Plaintiff under Arizona statutes for refusing

to provide identification. (Id.' 7.)

Because the motion to dismiss based on Rule 12(b)(1) challenges the complaint's

allegation that the Officers acted as Arizona officers, tho Court can look to evidence outside

the complaint. Defcndants provide an affidavit from Officer (police Chief) Saunders, ,vho

asserts that the Officers acted in their capacities as tribal officers and that they cited 'both

tribal members and non-Indians for violations. (Exhibit B,~' 6,7, Joint Motion to Dismiss,
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May 26, 2004.) Plaintiff in his response and Defendants in their reply attach partial,

unofficial transcripts of two conversations between P1aintiff's attorney and Officers Ford and

Traviolia. Det. Traviolia states that the roadblock was a sobriety, license, and registrdtion ~

checkpoint. (Exhibit 2 at 3, Reply, June 25, 2004.) Lt. Ford agrees that "[t]he checkpoint

was set up to check for driver's license and [was] also a sobriety checkpoint." (Exhibit 1 at

2, Reply.) At the roadblock, the Officers cited non-Indians into state court. (ld. at S.)

c. Discussion

To the extent that the Officers sought to enforce Arizona law, they acted under color

of Arizona law and do not possess tribal sovereign immunity. The Officers have inherent

power to detain non-Indians, but not to cite them for violations of Arizona law. The

enforcement of Arizona statutes against non~lndjans, including Plaintiff, pursuant to special

certification by the state, almost by definition involves "power, possessed by virtue of state

law and made possible onJy because the [alleged] wrongdoer is clothed with the authority of

state law. ..." Bi/lings, 57 F,3d at 801. Chief Saunders' assertion that the Officers acted

under tribal authority does not alter the fact that they also enforced Arizona law. Further,

based on this record, the roadblock itself may have been caITied out, at least in part. under

color of Arizona la\v. The Officers state that they intended to enforce drunk driving and

licensehegistration laws, but not that they intended to enforce only tribal versions of those

laws. Their actual issuance of Arizona citations at the roadbJock could be evidence that the

roadblock was intended in part to enforce state la'Ns. Therefore, Defendants' motion to

dismiss based on tribal sovereign immunity is denied.
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The Court notes, however, that Plaintiff is incorrect in arguing that the Officers'

actions fall outside of tribal immunity just because the actions occurred on a state highway.

In addition, Plaintiff s evidence that the roadblock was intended to enforce federal law is not J

grounds for defeating tribal immunity based on alleged actions under color of state law.

2. Qualified Immunity

The Officers argue that they are entitled to qualified immunity. At oral argument,

counsel for the Officers clarified that their qualified immunity argument piggybacks on their

sovereign immunity argument, in that they deny that the U.S. Constitution applies to the

actions oftnoal officials. (See Joint Motion to Dismiss at 6.) As explained above, however!

where tribal defendants act under color of state law they are not entitled to tribal sovereign

immunity. Therefore, Defendants' motion to dismiss based on qualified immunity is denied.

3. State Sovereign Immunirj and Official Capacity Damages Claims

Allegations that the Officers acted in their official capacities under color of Arizona

law are actually claims against the State of Arizona. ..A suit against a governmental officer

in his official capacity is equivalent to a suit against the governmental entityitself." Mitchell

\". Dupnik~ 75 F.3d 517,527 (9d1 Cir. 1996) (internal quotations omitted). "The Eleventh

Amendment bars suits [in federal court] against a state or its agencies, regardless of the relief

sought, unless the state unequivocally consents to a waiver of its immunity." Yakama Indian

Nation v. Washington Dep't of Revenue, 176 F.3d 1241, 1245 (9th Cir. 1999) (citations

omitted), cert. denied, 528 U.S. 1116 (2000). When tribal officers enforce Arizona law

pursuant to Arizona certification, "[nJeither the state nor any political subdivision shall be
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liable for any acts or failure to act by any such Indian police officer ." A.R.S. § 13.3874(B).

Because the State of Arizona explicitly denies liability in a case such as this one, tl1e motion

to dismiss is granted to the extent that Plaintiff alleges damages claims against the Officers

in their official capacities as Arizona officers.

4. Claims for Prospective Injunctive Reljef

"Suits forprospective injunctive relief are permissible against tribal officel"S " Big

Horn County Elec. Co-op., Inc. v. Adams, 219 F 3d 944,954 (9th Cir. 2000). Cons equentl Yt

Defendants' motion to dismiss the injunctive relief claims is denied.

Arizona Constimtional Claim_s

In addition to claims under the Fourth Amendnlent of the U.S. Constitution, Plaintiff

asserts that Defendants violated his right to privacy under Art. 2, § 8 of the Arizona

Constitution. Dcfcndants failed to argue in any specific way for dismissal of these claimst

and in fact argued that Arizona courts recognize tribal sovereign immunity to the same extent

as federal courts. (Joint Motion to Dismiss at 5:22-24.) Therefore, Defendants' motion to

dismiss is denied without prejudice to the extent that it applies to these claims.

Conclusion

Plaintiffs individual capacity claims for damages remain, along with his official and

individual capacity claims for injunctive relief, and his Arizona Constitutional claims. A

Rule 16 scheduling conference and a joint report are ordered below.
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Accordingly,

IT IS ORDERED that Defendants' "Joint Motion to Dismiss" [DOC # 6] is

GRANTED IN PART and DENIED IN PART, as discussed herein.

IT IS FURTHER ORDERED that Plaintiff"s claim of [nalicious prosecution, and

the United States of America as a party, are both DISMISSED WITHOUT PREJUDICE.

IT IS FURTHER ORDERED as follows:

1. ~eduling Conference

A schedulu1g conference will be held in the above entitled action on Thursday,

Februar)T 3, 2005, at 9:30 a.m" before the Judge's law clerk, Matt Bowman. The

conference will be held TELEPHONICALLY unless counsel are notified otherwise.

Counsel should include appropriate telephone numbers in the joint report discussed below

so that the law clerk can initiate the telephonic conference.

Counsel. are directed to consult the Federal Rules of Civil Procedure tor the objectives

of the conference, At least one of the attorneys for each party attending the conference shall

have authority to enter into stipulations and make admissions regarding all matters that may

be discussed.

II. Confer PursJ!Wto Rule~l6Lt)

Pursuant to Rule 26(t) of the Federal Rules of Civil Procedure counsel are directed

to confer at least twenty-one (21) days prior to the conference scheduled herein to discuss the

following matters:
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A. Any matters relating to jurisdiction or venue or the joinder of additional

parties;

B. 1. The Scope of Discovery. Counsel are expected to cornplywith Rule 26(f),

Federal Rules of Civil Procedure, and seek to minimize the expense of

discovery. In cases where dispositive motions will be filed (for example,

motions for summary judgment or a defense relying on the statute of

)jmitations) counsel should consider limiting discovery to the issue at hand

until the coUrt has ruled on the motion;

2. Initial Disclosures. Counsel must make or arrange for disclosures required

under Rule 26(a)(I). Urness otherwise stipulated or directed by the Court,

Initial Disclosures shall be made at or within fourteen (14) days after the

meeting of the parties unless the Court orders otherwise or the parties stipulate

to a different time or object in the manner required by Rule 26(a)( I). Counsel

shall file with the Clerk of the Court, in accordance with Rule 26(a)(4), a

Notice of Initial Disclosures, rather than copies of the actual disclosures.

Counsel shall also develop a proposed discovery plan at this initial meeting;

C. A schedule of all pre-trial proceedings;

D. Modification of pre-trial procedures due to the simplicity or complexity of

the case:

E. Prospects for settJement; and
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F. Any other matters which counsel may feel will help dispose of the matter in an

efficient manner.

HI. Joint Re!Jort

Counsel shall file with the Court, not less than five (5) court days before the scheduled

conference, a joint report reflecting the results of their conference. Willful failure to comolv

may result in iml1osition of sanctions. The report shall include individually numbered brief

statements indicating:

1. The naMe of the case: the factual 1U1d legal basis of plaintiffs claims

and defendants' defenses;

2. Tile factual and legal issues genuinely in dispute and whether they can

be narrowed by stipulation or motions;

3. The jurisdictional basis of the case, citing specific statutes;

4. The parties, if any, that have not been served;

5. The names of parties not subject to the Court's jurisdiction;

6. Whether there are further dispositive or partially dispositive issues to be

decided by pre-trial motions;

7. Whether the case is suitable for reference to arbitration, to a master, or to a

magistrate judge for trial;

8. The status of related cases pending before other judges of this court or before

other courts;
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9. Proposed deadlines for discovery, disclosure of witness tists (including

disclosure of each party's initial and rebuttal experts), filing dispositive motions, and

a pre-trial statement; ~

10. Estimated length of trial;

11. Whether a jury trial has been requested;

12. The prospects for settlement, including whether any party wishes to have a

settlement conference with another judge or magistrate judge and how settlement

efforts can be assisted;

13. Any unusual. difficult, or complex problems affecting the conduct of the case.

If the parties believe that discovery will require more than six months, counsel MUST

provide an explanation showing why, in the instant case, a lengthier period for

discovery is necessar): and essential; and

14. Any other matters which counsel feel will aid the Court in expediting the

disposition Oftllis matter efficiently.

If either party proposes that the case proceed as a class action, counsel shall propose

an early deadline for moving to cert,ify the class. Counsel are cautioned that the deadlines

set at this conference will be enforced. Counsel should propose deadlines which conform

to the requirements of the Fedeml Rules of Civil Procedure, as amended to December 1,

2003. as well as the Rules of Practice of the United States District Court for the District of

Arizona (Local Rules), as amended to December 1, 2004, to the extent applicable to their
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type of case. Counsel are expected to cooperate with each other so that they, and the COmi,

may meet deadlines.

After the conference the Court will enter an Order limiting the time within which

counsel may file pre-trial motions, complete discovery, and fi Ie the proposed pre-trial order.

The Court's Order shall control the course of the action unless modified by subseq uent Order.

/'TH
DATED this ~ day of-::S O,t\uCl.rf ' 2005.
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