
1 David J. Euchner
7465 East Broadway, Suite 201

2 Tucson, AZ 85710
TEL (520) 326-3550

3 FAX (520) 326-0419
David J. Euchner, SBN #021768

4 Attorney for Plaintiff

5

6 IN THE UNITED STATES DISTRICT COURT

7 FOR THE DISTRICT OF ARIZONA

8
)

9 TERRENCE BRESSI, ) Case No. CIV 04-264 TUC-JM
)

10 Plaintiff, )
)

11 vs. ) PLAINTIFF'S RESPONSE TO JOINT
) MOTION TO DISMISS

12 MICHAEL FORD, ERIC O'DELL, AND )
GEORGE TRA VIOLIA, AND RICHARD )

13 SAUNDERS, ) Assigned to Honorable Jacqueline Marshall
)

14 Defendants. )
)

15
Plaintiff Terrence Bressi, by and through his attorney, requests that this Court DENY the

16
Defendants' joint motion to dismiss, on the grounds that the First Amended Complaint filed in the

17
Superior Court of Arizona stated a claim upon which relief could be granted, and that the Superior

18
Court has jurisdiction over Defendants Michael Ford, Eric O'Dell, George Traviolia, and Richard

19
Saunders, all of whom were acting in their capacity as peace officers of the State of Arizona at the

20
time this cause of action occurred.

21

22
MEMORANDUM OF POINTS AND AUTHORITIES

23
I. UNITED STATES OF AMERICA IS NOT A PROPER PARTY IN THIS CASE

24
The United States of America has provided this Court with a Notice of Substitution on the

25
grounds that the Bureau of Indian Affairs ("BIA") has contracted with the Tohono O'odham Police

26
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1 Department ("TOPD") to provide law enforcement services on tribal land. Furthermore, by virtue of

2 this contract, TOPD and its employees are qualified as federal actors under the Federal Employees

3 Liability Reform and Tort Compensation Act ("FTCA"). 28 U.S.C. §2679(b)(I). The United States of

4 America does not seek to substitute itself as a party for Plaintiffs constitutional claims, but only for

5 the common law claim of malicious prosecution. Acting United States Attorney Jennifer Guerin has

6 provided a Certification that the individual defendants are covered by the FTCA.

7 Plaintiff does not doubt that there exists a contract between TOPD and BIA. However, the

8 Defendants in this matter have not produced a copy of that contract as of yet. Plaintiff will need to

9 review a true copy of the contract in order to evaluate what rights and responsibilities were conferred

10 upon TOPD by BIA. Furthermore, Ms. Guerin's Certification does not contain any indication of the

11 types of activity by the Defendants presumed to be covered by the FTCA.

12 However, it is self-evident that a party to a contract may only confer rights or responsibilities

13 to another party which the original party possesses in the first place. For example, the United States of

14 America may not confer upon TOPD the authority of enforcing the Arizona motor vehicle code (Title

15 28 of the Arizona Revised Statutes), since the federal government never possessed this authority in

16 the first place. None of the Defendants has cross-certification with the Pima County Sheriffs

17 Department under A.R.S. §13-3875, and therefore they are not empowered to enforce state law in

18 their capacities as tribal police officers.

19 Defendants Ford, O'Dell, Traviolia and Saunders have accepted additional duties and

20 responsibilities as peace officers of the State of Arizona by seeking and obtaining certification with

21 the Arizona Peace Officer Standards & Training Board (POST) under A.R.S. §41-1822 and §13-

22 3874, and therefore they have authority from the State of Arizona to enforce Arizona state law

23 anywhere in the State of Arizona.

24 While the Defendants in this case are acting as officers of the State of Arizona, they are not

25 covered by 28 U.S.C. §2679(d)(2). Plaintiffs complaint avers torts committed by Defendants while

26 acting in their capacity as peace officers of the State of Arizona. The facts alleged in the First
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1 Amended Complaint support Plaintiff s claim and contradict Defendants' claim that they were acting

2 under the protection of the United States of America and federal laws and contracts.

3 When the Defendants in this case chose to seek prosecution against Bressi in a Justice Court

4 of the State of Arizona for alleged violations of A.R.S. §28-622(A) and §28-1595(B), they

5 demonstrated their willingness to forego the protections of the tribal and federal governments and be

6 treated as Arizona officers. Defendants Ford and Traviolia gave interviews with Bressi's defense

7 counsel Marc Victor and expressly stated that they were acting as peace officers of the State of

8 Arizona with regard to this incident. In so doing, the Defendants expressly waived their right to be

9 considered as federal employees for any torts they might commit while acting in their capacity as

10 peace officers of the State of Arizona. (Audio recordings of interviews with Defendants Ford and

11 Traviolia were included with Plaintiffs objection to the substitution of United States of America as a

12 party; transcript of pertinent parts of Traviolia's interview is included with this memorandum as

13 Exhibit 1.)

14 Only officers of the State of Arizona or its political subdivisions are permitted under A.R.S.

15 §13-3875 to file an "Arizona Traffic Ticket and Complaint" with an Arizona state court. Detective

16 Traviolia filed one such complaint against Plaintiff in Arizona Justice Court (Exhibit 2). Through

17 such conduct, Detective explicitly testifies to the Justice of the Peace that he is an officer of the State

18 of Arizona. Otherwise, Traviolia is acting wholly outside his authority as a police officer.

19 In their response to Plaintiffs objection to substitution of party and motion to remand,

20 Defendants provide a copy of "Declaration of Richard Saunders". In paragraph 4, Chief Saunders

21 admits that all his officers are AZ POST certified, and in paragraph 5 he states the reasons why he

22 wants them to be certified. Also in paragraph 5, Chief Saunders states that "TOPD officers are not

23 cross-deputized as county sheriffs."

24 What Defendants fail to grasp is that there is no dispute in this case that TOPD officers who

25 are AZ POST certified should be allowed to enforce Arizona law against Arizona citizens on an

26
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1 Arizona state highway. The dispute arises over whether the officers, in the course of doing so, the

2 TOPD officers may thumb its nose at the United States and Arizona Constitutions.

3 It is Plaintiffs argument that when TOPD officers put on their Arizona peace officer hats,

4 they subject themselves to the Arizona and United States Constitutions.

5 Sufficient evidence has been presented through Plaintiffs First Amended Complaint and

6 through this objection and attached exhibits to demonstrate that Defendants were acting solely in their

7 capacity as Arizona peace officers and there is no cause for substitution of the United States of

8 America pursuant to 28 U,S.C. §2679(d)(2).

9 II. DEFENDANT OFFICERS ARE NOT CLOAKED BY SOVEREIGN IMMUNITY

10 Defendants cite Linneen v. Gila River Indian Community, 276 F.3d 489 (9th Cir. 2002) and

11 other precedents to show that the law is well established that tribal sovereignty extends to tribal

12 officials who act in their official capacity and within the scope of their authority. However,

13 Defendants leave off one crucial criterion for sovereign immunity to extend to the tribe and their

14 officials. In the very next sentence, the Ninth Circuit states: "Here, the suit arises from defendant

15 Andrews' alleged misconduct during his official duties as a tribal ranger on the Community's land.

16 Congress has not abrogated tribal sovereign immunity for such acts committed on tribal land by a

17 tribal officer." Linneen, 276 F.3d at 492.

18 The difference is that in this case, Plaintiff was not on tribal land, but on Arizona land. State

19 Route 86 is by definition an Arizona highway, and tribal police officers may not enforce the law in

20 their capacity as tribal officers against Arizona citizens travelling along that highway. The moment

21 that the Defendants set up a roadblock on State Route 86 and stopped all Arizona citizens who

22 travelled along that highway, the Defendants ceased to be tribal officers and assumed their tasks as

23 police officers of the State of Arizona.

24 Finally, there is no Eleventh Amendment bar to suit against the Defendants to the extent that

25 they were acting under color of Arizona law, since Arizona has not specifically provided for

26 sovereign immunity for these actors. "It is well-settled law in Arizona that governmental immunity is
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1 the exception and liability is the rule." Allied Signal v. City of Phoenix, 182 F.3d 692, 694 (9th Cir.

2 1999); see also City of Tucson v. Fahringer, 164 Ariz. 599,795 P.2d 819,820 (1990).

3 Plaintiff has presented sufficient facts that, if proven, demonstrate that the Defendants were

4 acting in their official capacity as Arizona police officers, and therefore the First Amended Complaint

5 properly named the parties and stated a claim upon which relief can be granted.

6 III. DEFENDANT OFFICERS ARE NOT ENTITLED TO QUALIFIED IMMUNITY

7 Police officers may raise the defense of qualified immunity from suit. However, individual

8 police officers will be held liable for their actions when the defendants' conduct violated some

9 constitutional or statutory right, and that such right was clearly established at the time of the alleged

10 violation. Siegert v. Gilley, 500 U.S. 226, 231-34 (1991) (citing Harlow v. Fitzgerald, 457 U.S. 800,

il 818 (1982». By the term "clearly established," it is meant that the unlawfulness of the defendants'

12 conduct must be readily apparent to an objective reasonable official. Anderson v. Creighton, 483 U.S.

13 635, 640 (1987). Finally, the plaintiff must show that the right allegedly violated was clearly

14 established at the time of the incident. Elder v. Holloway, 510 U.S. 510 (citing Davis v. Scherer, 468

15 U.S. 183 (1984».

16 Plaintiff alleges that the constitutional right violated by the Defendants was his right under the

17 Arizona Constitution, Art. II §8, to be left undisturbed in his private affairs and his right under the

18 Fourth Amendment to the United States Constitution to be secure in his person from unreasonable

19 searches and seizures.

20 With regard to roadblocks conducted by police officers, Plaintiffs rights were clearly

21 established by the United States Supreme Court in Michigan Dep't of State Police v. Sitz, 496 U.S.

22 444 (1990), and City of Indianapolis v. Edmond, 531 U.S. 32 (2000). In Sitz, the Supreme Court held

23 that sobriety checkpoints do not per se violate the Fourth and Fourteenth Amendments, provided that

24 the checkpoint be designed primarily to prevent drunken driving and take measures to limit the

25 intrusion upon motorists who are stopped. Sitz, 496 U.S. at 455.

26
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1 The Supreme Court has never held that police may conduct arbitrary roadblocks to check for

2 ordinary criminal wrongdoing. The Edmond Court ruled that because the primary purpose of the

3 Indianapolis narcotics checkpoint program is t~ uncover evidence of ordinary criminal wrongdoing,

4 the program contravenes the Fourth Amendment. "We decline to suspend the usual requirement of

5 individualized suspicion where the police seek to employ a checkpoint primarily for the ordinary

6 enterprise of investigating crimes. We cannot sanction stops justified only by the generalized and

7 ever-present possibility that interrogation and inspection may reveal that any given motorist has

8 committed some crime." Edmond, 531 V.S. at_.

9 Plaintiff alleges that the purpose of the roadblock was general crime control. Plaintiff provides

10 sufficient evidence to support this claim through his own observation and through the statements of

11 Detective Traviolia. During Traviolia's interview with Marc Victor, Traviolia states that on a typical

12 roadblock where he works the line, he asks everyone to search their trunk, more than a hundred times

13 in all, and that no one has ever refused him the opportunity to search. Clearly Traviolia is interested

14 primarily in pursuing generalized crime control when seizing the persons and vehicles of motorists on

15 State Route 86 (Exhibit 1).

16 Furthermore, Sitz makes it abundantly clear that published guidelines for conducting sobriety

17 roadblocks are a requirement to meet constitutional muster. "Here, checkpoints are selected pursuant

18 to the guidelines, and uniformed police officers stop every approaching vehicle." Sitz, 496 V.S. at

19 453. In the instant case, there is ample evidence to suggest that no such guidelines exist, and Plaintiff

20 can testify that many vehicles were waved through while others were held for a more thorough

21 inspection.

22 Plaintiff sent Defendants a Notice of Claim pursuant to A.R.S. § 12-821.0 1, and in that notice

23 Plaintiff informed the Defendants that Sitz and Edmond are the controlling Supreme Court cases in

24 this area of law. Once Defendants received the notice, they were informed as to the law on

25 roadblocks, and Plaintiff thus satisfied his burden of proof that his right was "clearly established."

26
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1 Upon receiving the notices, Defendants' conduct demonstrated a clear indifference toward

2 Plaintiffs rights. A few minutes worth of legal research would have shown them that their seizure of

3 the Plaintiff, and therefore the entire basis for Plaintiff s arrest, was unconstitutional, and they had no

4 cause to proceed with re-filing criminal charges against the Plaintiff. Instead, Defendants immediately

5 re-filed the charges in Justice Court on the same day that they received the Notices of Claim.

6 Such behavior is not condoned in Arizona, and since Arizona does not provide sovereign

7 immunity to its police officers, the Defendants have no legitimate claim to an immunity defense.

8 IV. IF PLAINTIFF PROVES THE FACTS ALLEGED, THEN PLAINTIFF WILL BE

9 ENTITLED TO RELIEF AS REQUESTED IN THE FIRST AMENDED COMPLAINT

10 Plaintiff alleges that four Arizona peace officers violated his Constitutional rights by arresting

11 him falsely and then compounding the damage by conducting a malicious prosecution in Arizona

12 Justice Court. The result of the malicious prosecution was a dismissal with prejudice of all charges

13 against Plaintiff, as the TOPD officers showed blatant contempt for the Justice Court whose judgment

14 they sought in this matter.

15 Defendants want to playa cat-and-mouse game with Arizona citizens like Terrence Bressi.

16 They want the authority of Arizona officers for purposes of conducting illegal searches and seizures,

17 then they want to avoid the consequences by claiming "sovereign immunity" under tribal and federal

18 law when they are sued for abuse of Arizona citizens. Defendants made their bed when they acted as

19 Arizona officers against Bressi, and now they should be made to lie in that bed.

20 For these reasons, the Defendants' motion to dismiss should be denied, and this matter should

21 be remanded to the Superior Court of Arizona where issues of state law can be tried.

22
~

23 Respectfully submitted this {£ day of June, 2004.

24
BY:

25
26 David J. Euchner

Attorney for Plaintiff
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1
CopyoI.~e foregoing mailed

2 This/~day of June, 2004, to:

3
Gerald Frank

4 United States Attorney -District of Arizona
405 W. Congress Street

5 Tucson, Arizona 85701-5040
6 Attorney for United States of America

7 Roger W. Frazier
Gust Rosenfeld, P .L.C.

8 1 South Church Avenue Suite 1900
Tucson, Arizona 85701-1627

9 Attorney for Defendants Ford,
10 O'Dell, Traviolia and Saunders

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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Exhibit 1

Transcription of Detective Traviolia interview with Marc Victor

MV = Marc Victor, defense counsel to Terrence Bressi
GT = George Traviolia, Detective ofTOPD

Beginning at 02:46

MV: "You're a sworn police officer then?"
GT: "Yes"
MV: "You have jurisdiction statewide?"
GT: "Yes"
MV: "Okay. I'm not really familiar with exactly what is required to become a police

officer down there. Is it ...is there an academy or something that you go

through?"
GT: "Yes we go through state certified academy."

MV: "Okay. So you carl make arrests anywhere for any crime in Arizona in this
state?"

GT: "Yes."
MV: "Gotcha. And you also have authority to direct traffic?"
GT: "Yes."

End 03:21

Begin 17 :25

MV: "Were there some trunks that were searched?"
GT: "Yes"

MV: "And how did that come to be?"
GT: "You just ask the people if they mind if we look in their trunk, and if they say yes we

look, and if they say no, okay, no problem."
MV: "Approximately how many trunks were searched?"

GT: "I have no idea."
MV: "Can you give me an estimated percentage?"
GT: "I could... I couldn't answer that sir, I don't know."
MV: "Could you tell me if it was more than half, or less than half?"

GT: "I don't know, like 1 said 1 couldn't answer that."
MV: "How did you guys determine whether or not to search the trunk?"
GT: "Well, when I'm in line I ask everybody."
MV: "Everybody was asked?"

GT: "Uh ...normally when I'm doing the roadblock, yes, I'll ask everybody if I
could look in their trunk. ..urn ...this time, like I said, I wasn't in the line at the
roadblock, I was just asked to come over and assist with Mr. Bressi."



MV: "What were you expecting to ...scratch that. Why did you want to look in the

trunk?"
GT: "Vh... why?"
MV: "Yeah."
GT: "State Highway 86 is notorious for alien smuggling and dope smuggling."

MV: "OK"
GT: "And if they give you permission to look, why not?"
MV: "Alright... and some people refuse?"
GT: "Vh... I've never been refused." .

MV: "Never? All the times you've asked people to open their trunk and let you search

and no one's ever refused?"
GT: "No one's ever refused me."
MV: "You find that pretty sad?
GT: "Urn ...Actually -No."
MV: "Okay. Vm ...how many times have you asked?"
GT: "Vh ...I can't remember."
MV: "More than a hundred?"
GT: "Vh ...I'd say so."
MV: "Wow... Okay..."
GT: "It's just a standard thing when I was on patrol I'd ask people on a traffic stop if

they'd mind if I looked in their trunk."
MV: "Do you know if some of the other officers asked the people that were stopped if

they could look in their trunk?"
GT: "I'm sure they did."
MV: "But if you ask everyone, and everyone agreed, then every person you stopped you

looked in their trunk."
GT: "Vh... at other roadblocks, yes."
MV: "I'm talking about the one in question."
GT: "Oh the one in question, uh ...I didn't get to ask anybody because I was busy with

Mr. Bressi, and I hadn't been working at the line."
MV: "Oh so you didn't actually stop and ask anyone to search."
GT: "Not at this roadblock, no."
MV: "Okay, well, this particular roadblock do you know of other people who asked

motorists if it was okay to have their trunks searched?"
GT: "Uh, I'm sure they did."

End 20:40
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