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1 VICTOR & HALL, P.L.C.
1630 South Stapley Drive, Suite 231

2 Mesa, Arizona 85204
(480) 755-7110

3 Fax (480) 755-8286
Attorneys for Defendant

4 Marc J. Victor -SBN 016064

5

6 AJO JUSTICE COURT

7 PIMA COUNTY

8
Case No.: .f-IOO3-TR-200301453

9 STATE OF ARIZONA, )
)

10 Plaintiff, ) MOTION TO SUPPRESS EVfDENCE
)

11 vs. )
)

12 TERRENCE HARRY BRESS I, ) (Oral Argument and Evidentiary Hearing
) Requested)

13 Defendant.)
)

14 )

15 The Defendant, TERRENCE HARRY BRESSI ("Mr. Bressi"), by and through undersigned

16 counsel, hereby moves this Court, pursuant to the Fourth Amendment to the United States

17 Constitution, made applicable to the states through the Fourteenth Amendment, and Article 2 of the

18 Arizona Constitution, to suppress all evidence seized as a result of Mr. Bressi's unlawful warrantless

19 seizure and arrest. This Motion is supported by the Memorandum of Points and Authorities attached

20 and incorporated herein by this reference.

21 RESPECTFULLY SUBMITTED this~dayofJuly, 2003.

22 V ALL, P .L.C.

23 By: -
24 M

25 Attorneys or Defendant

26 II
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1 MEMORANDUM OF POINTS AND AUTHORITIES

2

3 I. Facts

4 On December 20,2002, at approximately 5:00 p.m., Mr. Bressi was stopped by a multi-

5 agency law enforcement vehicle check point located at Highway 86, mile post 143. Mr. Bressi had

6 been traveling home to Tucson after working at a remote site when he was stopped at the vehicle

7 check point. Officers from several law enforcement agencies, including the Tohono O'Odham

8 Police Department, U.S. Customs, and [NS, were policing the checkpoint at the time Mr. Bressi was

9 stopped.

10 Lieutenant Michael Ford of the Tohono O'Odham Police Department contacted Mr. Bressi

11 who was driving a work truck with state government license plates and University of Arizona

12 markings. Mr. Bressi inquired into the purpose of the vehicle check point and Lieutenant Ford

13 indicated it was for sobriety and license checks. Lieutenant Ford then asked for Mr. Bressi's license.

14 Mr. Bressi requested to know why the Lieutenant wanted his license and Lieutenant Ford responded

15 that Mr. Bressi was being asked for his license for identification purposes and to check for

16 compliance with traffic laws.

17 When Mr. Bressi requested to know whether there was individualized probable cause to seize

18 him, other law enforcement officers, including a U.S. Customs Agent, began to gather around Mr.

19 Bressi' s vehicle. Lieutenant Ford again asked Mr. Bressi for his driver's license. Mr. Bressi

20 responded by questioning whether Lieutenant Ford had any reason to believe his license was not in

21 compliance with the law or whether there was reason to believe Mr. Bressi was in violation of any

22 statute. Lieutenant Ford stated he did not believe Mr. Bressi's license was improper nor that there

23 was any reason to believe Mr. Bressi was in violation of any statute. Nevertheless, Lieutenant Ford

24 continued to demand Mr. Bressi's license.

25 Mr. Bressi indicated he was uncomfortable providing his license but provided his boss's name

26 and contact number so that his identity and his purpose for being in the vehicle could be verified.

2



I While providing this infonnation, Detective Traviolia of the Tohono O'Odham Police Department

2 stated to Mr. Bressi that he could tell Mr. Bressi had not been drinking because his eyes were not

3 bloodshot, he was communicating effectively, and he exhibited no signs of being impaired, but he

4 still needed to provide his license. The detective stated that this was an area known for drug

5 smuggling and illegal immigrants and, consequently, drivers were required to be identified before

6 they could continue on the highway. Mr. Bressi was then asked to pull his vehicle to the side of the

7 road so that the officers could ask him further questions.

8 Mr. Bressi was told he \\i.as not being detained, but when he stated he should then be free to

9 leave, another Tohono O'Odham police officer told him to turn off the vehicle and exit the car. By

10 then several of the officers present had their hands on their guns. Mr. Bressi was then forcibly

II removed from his vehicle, handcuffed, and dragged off the road. He was left on the ground for

12 approximately 35 minutes and his wallet and driver's license were removed from his person.

13 While handcuffed on the side of the road, Mr. Bressi observed the check point and saw that

14 officers appeared to be arbitrarily detennining which vehicles to stop. At times, some vehicles were

15 stopped and others let through without any apparent pattern and solely at the officers' discretion.

16 Every driver was not treated the same and some were asked to open their trunks.

17 Mr. Bressi was ultimately cited and released.

18 II. Law

19 The Fourth Amendment to the United States Constitution, and corresponding provisions of

20 the Arizona Constitution, protect an individual from unreasonable government seizures of persons

21 and property. U.S. CaNST. amend. IV; ARIZ. CaNST. art. II, §8. This protection has been

22 extended to individuals inside of motor vehicles. See Delaware v. Prouse. 440 U.S. 648, 653, 99 S.

23 Ct. 1391, 1396 (1979) ("stopping an automobile and detaining its occupants constitutes a 'seizure'

24 within meaning of [Fourth and Fourteenth Amendments]").

25 The law pennitting police to stop and question citizens "flows from Terry v. Ohio, 392 U.S. 1,

26 88 S. Ct. 1868 (1968)...". State v. Richcreek, 187 Ariz. 501,503 (1997). Police may stop vehicles
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1 when there are objective facts available raising a suspicion of criminal activity. Ibid, citing Dela"'are

2 v. Prouse, 440 U.S. 648, 653,99 S. Ct. 1391, 1396 (1979). The Terry requirement that police have a

3 reasonable suspicion the person they are stopping is involved in criminal activity "is particularly true

4 with respect to automobile stops." Richcreek, supra, at 504, citing US. v. Cortez. 449 U.S. 411, 417,

5 101 S. Ct. 690,695 (1981).

6 The United States Supreme Court has made it clear that random stops of vehicles absent some

7 articulable and reasonable suspicion of wrongdoing are unconstitutional. See Prouse, supra, at 663.

8 Additionally, the Arizona Supreme Court has found that random vehicle stops for inspection, when

9 not based on reasonable suspicion of criminal activity, constitute an impennissible seizure under the

10 Fourth Amendment. Richcreek, supra, at 505. Stopping and detaining an automobile and its

II passengers is a seizure within the meaning of the Fourth Amendment and requires a strong

12 governmental interest to justify the intrusion. Richcreek, supra, at 504, citing Prouse, supra, at 653.

13 Evidence derived from an illegal seizure is "fruit of the poisonous tree" and should be suppressed.

14 Richcreek, supra, at 506.

15 It is well established that a vehicle stop at a highway checkpoint effectuates a seizure within

16 the meaning of the Fourth Amendment. City of Indianapolis v. Edmond, 531 U.S. 32,37, 121 S. Ct.

17 447, 148 L.Ed.2d 333 (2000), citing, Michigan Dept. of State Police v. Sitz, 496 U.S. 444, 110 L. Ed.

18 2d 412, 110 S. Ct. 2481 (1990). Although the Fourth Amendment requires that searches and seizures

19 are reasonable, Edmond, 531 U.S. 32, 37, citing, Chandler v.Miller, 520 U.S. 305,308, 137 L.Ed.2d

20 513, 117 S.Ct. 1295 (1997), the U.S. Supreme Court has recognized limited circumstances in which

21 the usual rule does not apply. Ibid.

22 For instance, in Michigan Dept. of State Police v. Sitz, 496 U.S. 444, 110 L. Ed. 2d 412, 110

23 S. Ct. 2481 (1990), the U.S. Supreme Court held that brief, suspicionless seizures at highway

24 checkpoints for the purposes of combating drunk driving were constitutional. However, the instant

25 case is distinguishable from Sitz.

26
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I In Michigan Dept. afState Po/ice v. Sitz, the U.S. Supreme Court evaluated and found

2 constitutional a Michigan highway sobriety checkpoint program. The Sitz checkpoint involved brief

3 suspicionless stops of motorists so that police officers could detect signs of intoxication and remove

4 impaired drivers from the road. S'il.:, at 447-448. Motorists who exhibited signs of intoxication were

5 diverted for a license and registration check and, if warranted, further sobriety tests. Sitz. at 447. The

6 Court found that the State's overriding interest in roadway safety relating to sobriety outweighed the

7 limited privacy intrusion caused by the seizure. The checkpoint method for investigating roadway

8 sobriety in Silz is distinguishable from the method employed in the instant case.

9 In the instant case, although Tohono O'Odham Detective Traviolia and Lieutenant Ford

10 indicated in their reports that the check point was a DUr or sobriety checkpoint, Lieutenant Ford

II stated to Mr. Bressi that drivers were asked for their license for identification purposes and to check

12 for compliance with traffic laws. Thus, pursuant to the Lieutenant's stated purpose, the vehicle check

13 point here does not mirror the type of checkpoint permitted by Sitz.

14 The instant check point is distinguishable from that in Sitz because, whereas the check point

15 in Sitz diverted motorists for a license and registration check only after those motorists exhibited

16 signs of intoxication, here, Mr. Bressi was required to show license and registration prior to

17 exhibiting any sign of intoxication. Thus, the law enforcement agencies here, if they were relying on

18 a Sitz -type of check point, had it backward. The police officers demanded identification at the

19 inception of the seizure; evidence of intoxication was secondary at best. Indeed, Detective Traviolia

20 even stated that he could tell Mr. Bressi had not been drinking because his eyes were not bloodshot,

21 he was communicating effectively, and he exhibited no signs of being impaired. Nevertheless,

22 officers demanded that Mr. Bressi produce his license. Sitz provides no support for this type of

23 general license and registration checkpoint. Because the instant check point was not a

24 constitutionally permissible sobriety checkpoint as enumerated in Sitz, the stop and seizure of Mr.

25 Bressi, absent reasonable suspicion of a traffic violation or criminal wrongdoing, was

26 unconstitutional.
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1 The checkpoint in this case more closely resembles that seen in the case ofCily of

2 Indianapolis v. Edmond. 531 U.S. 32, 37,121 S. Ct. 447,148 LEd.2d 333 (2000). [n Edmond the

3 city of Indianapolis operated a checkpoint in which the police officers, acting without individualized

4 suspicion of a traffic violation or criminal wrongdoing, stopped a predetermined number of vehicles

5 at roadblocks in order to discover and interdict the transport of narcotics. Under the mdianapolis

6 program, one officer approached the vehicle, advised the driver was being stopped for a drug check

7 point, asked for the driver's license and registration, looked for signs of impairment, and conducted

8 an open-view exam of the vehicle from the outside. Edmond, 531 U.S. 32, 37.

9 In evaluating the constitutionality of such a seizure absent individualized suspicion of

10 wrongdoing, the U.S. Supreme Court held: (1) when law enforcement pursues primarily general

11 crime control at a check point, then vehicle stops can be justified under the Fourth Amendment only

12 by some "quantum" of individualized suspicion, and (2) the Indianapolis checkpoint violated the

13 Fourth Amendment and could not be justified by the severe nature of the area's drug problem, a

14 highway safety concern, or any secondary purposes of keeping impaired motorists off the road and

15 verifying licenses and registrations. Ibid. The Edmond Court noted that the U.S. Supreme Court has

16 never approved a check point whose primary purpose was to detect evidence of ordinary criminal

17 wrongdoing. Edmond, at 41. Rather, the Court's check point cases have recognized only limited

18 exceptions to the general rule that a seizure must be accompanied by some measure of individual

19 suspicion. Edmond, at 41.

20 The instant case is analogous to Edmond and the stop and seizure of Mr. Bressi should

21 therefore be found unconstitutional. Similar to the Edmond check point, law enforcement here set up

22 a roadblock on the highway and stopped Mr. Bressi, acting without any individualized suspicion of

23 wrongdoing. Lieutenant Ford specifically told Mr. Bressi that there was neither probable cause nor

24 reason to believe that he was in violation of traffic laws nor involved in any criminal wrongdoing.

25 Nevertheless, Mr. Bressi was stopped, told to pull to the side of the road, told to shut off his vehicle,

26
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I forcibly removed from the vehicle and placed on the ground in handcuffs for approximately 35

2 minutes.

3 Additionally, as with Edmond, after Lieutenant Ford approached Mr. Bressi and responded to

4 Mr. Bressi's inquiry as to the purpose of the check point, the Lieutenant first asked Mr. Bressi for his

5 driver's license, then apparently looked for signs of intoxication. As noted in Edmond, a general law

6 enforcement purpose cannot be the primary purpose of the checkpoint, even with a secondary

7 purpose of keeping impaired motorists off the road and/or verifying license and registration

8 requirements, without some "quantum" of individualized suspicion. Mr. Bressi was told by

9 Lieutenant Ford that drivers' licenses were being checked for compliance with traffic laws. Mr.

10 Bressi was told by Detective Traviolia that he needed to produce his license because the area was

II known for drug smuggling and illegal immigrants and that drivers needed to be identified before they

12 could continue traveling. Thus, the stop and seizure of Mr. Bressi at the check point was without

13 individualized suspicion in violation of privacy protections afforded to Mr. Bressi under the U.S. and

14 Arizona Constitutions.

15 Furthernlore, both the check point here and that in Edmond operated in a notably

16 distinguishable fashion from the sobriety check point found constitutional in Sitz. Whereas at the Sitz

17 check point law enforcement would first look for signs of sobriety and motorists who exhibited signs

18 of intoxication were diverted for a license and registration check, here and in Edmond, law

19 enforcement first asked for the driver's license, then looked for signs of impairnlent; thus vitiating

20 any claim that the primary purpose of this check point was for sobriety. It is clear that the seizure of

21 Mr. Bressi was in furtherance of an impernlissible general criminal investigation and any evidence

22 resulting there from should be suppressed.

23 The case of Delaware v. Prouse, 440 U.S. 648, 653, 99 S. Ct. 1391, 1396 (1979), is also

24 instructive on the lack of constitutionality for the instant check point. In Prouse the U.S. Supreme

25 Court invalidated a discretionary, suspicionless stop for a spot check ofa motorist's driver's license

26 and vehicle registration. Edmond, at 39,. citing Prouse 440 U.S. at 661. The officer's conduct in that
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1 case was unconstitutional primarily because of his exercise of standardless and unconstrained

2 discretion. Edmond, at 39,. citing Prouse 440 U.S. at 661.

3 The Court held that except in situations in which there is at least articulable and reasonable

4 suspicion that a motorist is unlicensed or that an automobile is not registered, or that either the

5 vehicle or an occupant is otherwise subject to seizure for violation 0 flaw, stopping an automobile

6 and detaining the driver in order to check his driver's license and the registration of the automobile

7 are unreasonable under Fourth Amendment.

8 Additionally, and most relevant to the instant case, the Court noted that their holding does not

9 preclude States from developing methods for spot checks that involve less intrusion or that do not

10 involve the unconstrained exercise of discretion. Prouse, at 674. [n particular, the Court stated that

11 questioning of all oncoming traffic at roadblock-type stops is one possible alternative. Here, though,

12 unlike the Court's suggested possibility in Prouse, law enforcement did not question all oncoming

13 traffic in order to ensure license and registration requirements. Only a select number of vehicles were

14 approached here, some of whom had to open their car trunk, presumably for law enforcement to

15 search for contraband -a general crime investigation purpose. Thus, this case is analogous to Prouse

16 in that there was no particularized suspicion that Mr. Bressi's license was unlawful and his stop and

17 seizure should be found unconstitutional as a generally suspicionless means of criminal investigation.

18 Additionally, the instant check point did not adhere to the constitutionally compliant method

19 proposed in Prouse. Not every driver's license and registration was checked for the purpose of

20 ensuring compliance with license and registration laws. Here, the seizure and demand for production

21 of a driver's license was apparently arbitrary, standardless, and without uniform application to every

22 driver.

23 Furthermore, suppression of the evidence in the instant case because of the suspicionless stop

24 and seizure of Mr. Bressi is especially warranted in light of the Prouse Court's policy rationale for

25 providing Fourth Amendment protection from suspicionless stops. The Court stated that an

26 individual operating or traveling in an auto does not lose all reasonable expectation of privacy simply
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1 because the auto and its use are subject to government regulation. Prouse, at 661. The Court

2 maintained that automobile travel is a basic, pervasive, and often necessary mode of transportation to

3 and from one's home, workplace, and leisure activities. Prouse, at 661. Likewise, noted the Court, if

4 an individual were subject to unfettered government intrusion every time he entered an auto, the

5 security guaranteed by the Fourth Amendment would be seriously circumscribed. Prouse, at 661.

6 The Court further reasoned, when there is not probable cause to believe that a driver is violating any

7 one of the multitude of applicable traffic and equipment regulations -or other articulable basis

8 amounting to reasonable suspicion that the driver is unlicensed or his vehicle unregistered -there is

9 no conceivable legitimate basis upon which an officer could decide that stopping a particular driver

10 for a spot check would be more producti ve than stopping any other driver. Prouse. at 661.

11 In concert with the Prouse Court's policy supporting Fourth Amendment protections under

12 these circumstances, it is notable that when Mr. Bressi was stopped and seized, he was driving from a

13 remote work site to his home and his vehicle was the necessary means of transportation. Mr. Bressi's

14 security guaranteed by the Fourth Amendment was seriously circumscribed when he was stopped and

15 seized without any articulable basis amounting to reasonable suspicion to believe he was unlicensed

16 or unregistered.

17 III. Conclusion

18 Evidence of Mr. Bressi's failure to provide his driver's license must be suppressed as fruit of

19 the poisonous tree. Mr. Bressi was stopped and seized in the absence of individualized reasonable

20 suspicion that he was unlicensed or that he was engaged in criminal wrongdoing and the actions of

21 the officers at the check point at which he was stopped and seized do not fall under any exceptions to

22 the Fourth Amendment.

23 Defendant respectfully requests that this evidence be suppressed in light of the above.

24 II II

25 II II
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I RESPECTFULLY SUBM[TTED thisA~dayofJuly, 2003.

2 VICTOR & HALL, P .L.C.

3

M;;r.:~~- By: 4 Marc J. 'ctor

5 Attorneys for Defendant

6

7
Original filed with the Court, and a

8 copy mailed this ~ day of July, 2003, to:

9

10 Pima County Attorney's Office
32 North Stone, 14th Floor

11 Tucson, Arizona 85701-1424
Attorneys for Plaintiff
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